


THE 


SOLICITORS’ JOURNAL 


JULY 28, 1956 


VOLUME 100 
NUMBER 30 





CURRENT TOPICS 


Modified Rapture 


Last week we recorded the brutal fact that the Land 
Registry are going to make some inroad into the saving on 
stamp duties effected by the Finance Bill. This week 
comes the news that building societies’ rates of interest are 
going up one-half per cent. The last state of the owner- 
occupier is now definitely worse than the first, and we have no 
doubt that any jubilation will have been cancelled. Let us 
consider the situation. In the status quo ante a purchaser 
buying a house for £3,000 would pay £30 stamp duty. Now 
he will pay only £15, but if he mortgages his house for £2,000 
he will pay £10 per annum gross more in interest. We leave 
it to mathematicians more capable than we are to calculate 
exactly how much more the unhappy man will pay on an 
ordinary mortgage over twenty years, regard being paid to 
his rate of income tax. 


Appeals from Binding Over Orders 


THE Magistrates’ Courts (Appeals from Binding Over 
Orders) Act, 1956, is now in force but will not apply to 
“binding over orders’’ made before 5th August, 1956. 
From ancient times magistrates have had the power to bind 
over persons to be of good behaviour or to keep the peace, 
and this power is extensively used where persons have been 
threatened or assaulted, and, indeed, there is authority for 
saying that even the informant in a threats case may be 
bound over to keep the peace (R. v. Wilkins [1907] 2 K.B. 
380). The power is also used against persons whose con- 
duct is otherwise likely to lead to a breach of the peace, 
e.g., a “ peeping Tom,” and can be used against those who 
show that they intend to go on breaking the law, even though 
the amount of the recognizance exceeds the maximum fine 
inflictable for the offence (R. v. Sandbach ; ex parte Williams 
[1935] 2 K.B. 192). A person who has been ordered to find 
sureties for his good behaviour can indeed be sent to prison 
if he fails to produce the sureties. It has been held in R. 
v. London County Quarter Sessions Appeals Committee ; ex 
parte Metropolitan Police Commissioner {1948} 1 K.B. 670 
that, as proceedings to bind over do not result in a conviction 
but are in the nature of preventive justice, there is no appeal 
to quarter sessions by a defendant who has been bound over 
by a magistrates’ court. This principle was carried further 
in R. v. London Sessions Appeals Committee; ex parte 
Beaumont {1951} 1 K.B. 557, when it was held that, where a 
conviction resulted in a fine and an order to find sureties, 
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there was no appeal against the latter order. The result of 
the new Act is that there will now be a right of appeal to 
quarter sessions whenever a person is ordered under the 
Justices of the Peace Act, 1361, or otherwise, to enter into a 
recognizance with or without sureties to keep the peace or 
to be of good behaviour. Although the power to imprison 
in default of finding sureties has not, so far as-we know, been 
used oppressively, it is right that there should be an appeal 
against its exercise, for it is a power which is capable of 
serious abuse and should be subject to control. Likewise, 
proceedings in some binding over cases of an unpleasant 
nature, such as that of the “‘ peeping Tom,’’ can mean, if the 
case is proved, social ruin for the defendant, and here again a 
right of appeal against the court’s finding is most desirable. 
The new Act removes an imperfection in the English 
magisterial code and we congratulate those who have brought 
it to the statute book. 


Unhappy Marriages and Desertion 


THERE is an illusion, piously followed by some divorce 
practitioners, that in divorce proceedings based on desertion 
for three years and upwards the petitioner must be shown to 
have grieved for his loss for at least that period. The Court 
of Appeal has now given a clear decision that this is incorrect 
(Gibson v. Gibson, The Times, 18th July). In that case trouble 
arose because the husband ordered his wife's father out of the 
house. The wife’s father would not go, and after corres- 
pondence, in which the wife’s solicitors charged the husband 
with cruelty, and the husband replied that he would maintain 
his wife and child, but would abide by the court’s decision 
if they left him, the wife left him. Six days later they entered 
into a maintenance agreement, but that agreement contained 
no separation clause. The maintenance agreement, DENNING, 
L.J., said, was not a separation by consent at all, and there 
was no other evidence of separation by consent. It was true 
that they were both heartily glad to get rid of each other and 
that the husband might not have wanted his wife back at all, 
and was only too glad to see her go, but that did not 
prevent her being in desertion. There was nothing in 
English law like Scots law on “ willingness to adhere.”’ 
The lesson is that no practitioner need be seriously 
perturbed if his client is unable to say that he wanted his 
wife back or that he told her so. Separation by consent, like 
desertion, has to be proved by evidence. 


The Occasional Licences and Young Persons 
Act, 1956 


OcCASIONAL licences are granted to enable intoxicating 
liquor to be supplied at premises not licensed for its sale, 
e.g., a marquee at a féte. A number of provisions of the 
Licensing Act, 1953, are by s. 148 of that Act applied to 
such premises during the period of the occasional licences, 
but there has so far been no restriction on the sale of intoxi- 
cating liquor to persons under 18 at such premises, nor on 
the employment of persons under that age in the bars. As 
notices in practically every public house proclaim, it is illegal 
at licensed premises to supply liquor for consumption on the 
premises to persons under 18. The new Act, which will 
come into operation on 5th September, 1956, will apply 
ss. 127 and 129 of the Licensing Act, 1953, to places where 
intoxicating liquor is sold under an occasional licence and 
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from that date it will therefore be illegal to supply liquor, 
for consumption on the premises, to young persons at premises 
which are the subject of an occasional licence. Likewise, it 
will be illegal for such persons to be employed in the bars. 


Rent Acts Reform 


THE need for the rationalisation of rents, stressed in a 
“Topic” under this heading last week, received further 
emphasis in a letter to The Times of 20th July from the 
managing director of the Land and House Property Corpora- 
tion, Ltd., Mr. H. DouGLtAs HosEGoop. He drew attention 
to the case of tenants of shops who reside as tenants in rooms 
over the shop and who insist on their right to pay a controlled 
rent. He knew of a case where such a tenant paid £40 a year 
for flat and shop together while the tenant next door paid 
£200 a year for the shop alone. What made the position more 
curious was that the tenant paying £40 a year might now find 
that he is paying £100 in rates, ‘‘ based on a rental valuation, 
the cash equivalent of which the unfortunate landlord is 
debarred from obtaining.”” The only way, we submit, to return 
to actuality is to take the district valuer’s word for it and to 
provide for rents based on his valuations, subject to proper 
appeal safeguards. The only alternative is to return to a free 
market, which seems unthinkable so long as there is a serious 
shortage. 


Advocates in Practice Arbitrations 


SoLicirors took the place of members of the Bar in a 
practice arbitration recently held under the auspices of thie 
Institute of Arbitrators, and reported in the current issue 
of their quarterly journal. They earned a tribute to their 
work from the Chairman of the Students’ Society. He added : 
“We generally have the assistance of both solicitors and 
counsel, but, for the first time since the Institute of Arbitrators 
was founded over forty years ago, we are precluded from 
having the voluntary assistance of barristers as advocates. 
This has derived from a receiut ruling of the General Council 
of the Bar that it is undesirable for a practising member of 
the Bar to take part as an advocate in a mock trial or appeal 
before an audience of accountants or other professional men 
who might constitute a body of potential clients. The 
Institute of Arbitrators hopes that this ruling will be recon- 
sidered, since practice arbitrations are held to demonstrate 
the law and practice of arbitration, not to potential clients, 
but to students and others professionally interested in the 
conduct of the arbitral process. Barristers are well equipped 
to give this practical instruction, which largely concerns the 
rules of administration of justice and the law of evidence.” 


William Mitchell Fawcett (1839-1912) 


For forty years beginning in 1872 the Soricirors’ 
JouRNAL was edited by WitttAmM MitcHELL Fawcett, of 
Lincoln’s Inn, whose photograph is anxiously sought by 
the present Editor in connection with the paper’s forthcoming 
centenary. If any reader has in his possession, or knows 
of the existence of, such a photograph or indeed any form 
of portrait of Fawcett, we should be more than glad to hear 
from him. 
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THE SOLICITORS (AMENDMENT) ACT, 1956—II 


The second of two articles in which the objects and effects of the new Act are explained by 


Sir Lancelot Joynson-Hicks, M.P. 


THE Masters of the Rolls have for many generations been 
the guides, philosophers and friends of our profession. They 
have taken a very personal and practical interest both in 
their official duties towards The Law Society and in our welfare. 
The Master of the Rolls alone has the authority to sign our 
admission certificates, and not long ago the Master of the 
Rolls was ill in hospital and had it on his mind that if he 
did not sign the certificates he would disappoint the young 
candidates and delay them in starting their professional 
career ; consequently he insisted upon the certificates being 
brought to him in hospital and signed them. Again, Masters 
of the Rolls go abroad in the course of their duties more 
frequently now than in the past and so s. 4 provides that the 
Master of the Rolls shall have power to delegate this particular 
duty to any judge of the High Court should he so think fit. 
No Master of the Rolls will lightly delegate this duty, and 
we will regret the necessity if he does so, but equally I am 
sure that the profession would not wish that his personal 
attention to their affairs should be an embarrassment to the 
friendly holders of that office. 


Practising certificates 


Section 5 again substitutes the regulatory for statutory 
procedure in changing the form of declaration leading to the 
issue of practising certificates and the form of the certificate 
itself. 

The first two subsections also remove a doubt under the 
present law as to the date at which a practising certificate 
is issued. In future this will not be upon the delivery of the 
declaration but after an interval of not less than fourteen 
days when the certificate is collected and paid for. Sub- 
section (2) also removes another doubt and makes it clear 
that a solicitor who has been suspended or had his name 
removed from the roll is not automatically entitled to the 
issue of a practising certificate. 

Sections 6 and 7 are mainly for clarification of what has 
been the generally understood practice concerning the starting 
and finishing dates and suspension of practising certificates, 
but s. 7 in addition vests a discretion in The Law Society as 
to the terms upon which a certificate shall be revived or 
issued after a period of suspension. 


The Disciplinary Committee 


The most interesting of the debates in the House of Commons 
and the one which resulted in a change in the Bill was on s. 8, 
which relates to the machinery for hearing proceedings before 
the Disciplinary Committee. Much of it is declaratory but 
the clause also provided that, if the parties to the proceedings 
agreed, the quorum for the Disciplinary Committee (or any 
of its divisions) might be reduced from three to two. The 
reason for this was that occasionally, owing to illness, transport 
problems or other natural hazards, a quorum of three is not 
available, although the parties, who may have travelled 
long distances, are present. But it was pointed out in the 
House of Lords that the parties might not be present and 
therefore unable to agree, because many of these cases are 
dealt with at the request of the parties in their absence and 
on the correspondence. The provision was accordingly 
changed round so that the application could be heard by a 
quorum of two unless any of the parties objected. In the 


Commons it was felt that if a member of the profession was 
expecting to be judged by three members of the Disciplinary 
Committee it was not in accord with the basic principles of 
justice that, because he had not raised objection, his consent 
should be assumed to his being judged by a different tribunal, 
namely, by two members of the Committee. Accordingly 
this provision was dropped out of the Bill. 


Powers in cases of dishonesty, etc. 


A curious anomaly is put right by s. 9. Under the Solicitors 
Act of 1941, if the Council have reasonable cause to believe 
that a solicitor or his clerk have been guilty of dishonesty 
in connection with the practice or a trust of which the solicitor 
was a trustee, they have the power to take control of the 
solicitor’s papers, securities, books of account, etc., and (with 
the leave of the court) to “ freeze’’ his banking account. 
They have not, however, power to take similar steps if the 
solicitor has been struck off the rolls or suspended, and it is 
this power that s. 9 now gives them ; the object is, of course, 
the protection of the solicitor’s clients and to ensure that 
authority can be given to deal with their papers and money. 

Section 10 is of little moment, but s. 11 deals with naughty 
clerks. Since 1941 the Council have had powers over solicitors’ 
clerks who have been guilty of any criminal offences concerning 
property belonging to their employers or their clients. This 
section now widens the Society’s powers, which are exercised 
through the Disciplinary Committee, so as to enable it in 
appropriate cases to preclude the clerk from occupying a 
position of trust and responsibility in the profession if he 
has committed a serious criminal offence against the property 
of anybody at all or if he has committed any criminal offence 
at all against the property of his employer or a client of his 
employer. 

Articled clerks 


Now we come to articled clerks, and s. 12 sets out cate- 
gorically the cases in which the Society of its own motion 
may discharge articles of clerkship. Most instances can be 
found in earlier Acts, although this section adds some points 
for clarification, but the ground of “ moral unfitness ’’ was 
one which struck a chord of sympathy in the House of 
Commons. Hitherto the sanction which the Council have 
held if an articled clerk has been guilty of embezzlement or 
some behaviour which in their opinion renders him morally 
unfit to become a solicitor has only been to debar him from 
sitting for his final examination. It was felt that in some 
cases it might well be unfair to the articled clerk to allow 
him to waste his time continuing his service of articles when 
he could never become a solicitor. In fairness to the clerk 
in such rare cases as may arise it was thought and ultimately 
agreed by Parliament that it would be better for the Society 
to have the power to discharge the articles whenever they 
became satisfied of the clerk’s moral unfitness. Subsection (e) 
also enables the Council to specify terms of the discharge 
including terms as to return of the premium. 


Bills of costs 
Section 13 is an important one to the profession and is 
helpful in regard to costs. Under the 1932 Act a solicitor’s 
bill is defective if a disbursement which was unpaid at the 
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time of the bill’s delivery is not shown under a separate 
heading, and it has been held that a solicitor would be unable 
to recover it from his client. This is unnecessarily strict, and 
therefore subs. (1) authorises the inclusion of unpaid disburse- 
ments (including counsel’s fees) in a bill provided that they 
are described as unpaid. 


Subsection (2) embodies a recommendation of the Evershed 
Committee and enables solicitors to deliver to their own 
clients gross sum bills of costs in contentious matters just 
as they could do in non-contentious matters under the 1934 
Remuneration Order. The client is protected by having 
three months from the delivery of a gross sum bill to require 
delivery of detailed charges, but if he does not the solicitor 
is entitled to proceed for the recovery of the gross sum bill. 


The effect of subs. (3) is the welcome one of increasing 
from one-sixth to one-fifth the amount of a “ Schedule II” 
bill in non-contentious matters which has to be taxed off 
before a solicitor becomes liable for the costs of the taxation. 
The paragraph is, however, a complicated one and should be 
studied by those who are concerned with it. 
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Finally, subs. (4) seeks new definitions of contentious and 
non-contentious business and results in the conclusion that 
the one is that which the other is not. 


Miscellaneous 
The rest of the Act tidies up various points and deals 
with matters of definition, citation, consequential amend- 
ments and repeals of other statutes, but there is one provision 
in s. 15 which spotlights the tremendous growth of the work 
which we call upon our members to do when we elect them 
to the Council. Hitherto the constitution of any committee 
to which powers of the Council are delegated (other than 
functions as Registrars) has had to consist of at least two- 
thirds members of the Council. Now, however, it has been 
necessary, while ensuring that the committee chairman is a 
member of the Council, to reduce the minimum proportion 
to one-third and provide a power of vete in the majority of 
Council members present if more than one-third of the 
committee are not members of Council. 
The Act (except for s. 2) comes into operation on the 
1st November, 1956. 


CHARITY COLLECTIONS 


SOLIcITORS who are members of such worthy bodies as the 
local Rotary Club or Round Table may often be asked to 
advise—usually in a “friendly” capacity—on the law 
relating to collections organised for some local, or possibly 
nation-wide, charity. The provisions are somewhat compli- 
cated and are not always to be found readily ; a short résumé 
of the law may therefore prove useful. 

(a) Street Collections.—If it is proposed to collect money or 
sell articles (i.e., hold a “ rag day ” of the University type, or 
sell “‘ flags ’’) in any street or public place for the benefit of 
“charitable or other purposes,”’ any regulations made by the 
local police authority under the Police, Factories, etc. 
(Miscellaneous Provisions) Act, 1916, must be complied with. 
Outside the Metropolitan Police District (for which see 
S.R. & O. 1926 No. 848, and S.R. & O. 1928 No. 138 for an 
area within six miles of Charing Cross), no general regulations 
have been made, and it may be found that powers of making 
such regulations have been delegated to the local borough 
council under the Police Act, 1946. It is suggested that 
inquiry should first be made of the local police; the con- 
ditions most frequently imposed are against importuning or 
causing obstructions. In some districts it will be found that 
the number of street collections that may be held in a year 
is limited, and that particular dates are allocated in advance. 

(6) House-to-House Collections——Here the law is more 
precise, being contained in the House-to-House Collections 
Act, 1939, and the House-to-House Collections Regulations, 
1947 (S.R. & O. 1947 No. 2662). The Act applies to any 
appeal to the public for a charitable purpose, made by means 
of visits from house to house, to give, whether for consideration 
or not, money or other property ; it therefore applies to the 
case where small envelopes are left to be filled by the residents 
in the house, and also to collections of miscellaneous objects 
for disposal at a “‘ jumble” or “ rummage” sale. No such 
collection may be made unless the promoter has obtained a 
licence from the local police authority, but— 

(i) if the particular charitable purpose is pursued through- 
out the country, or a substantial part thereof, the Home 
Secretary may grant an exemption order under s. 3 of the 
Act ; and . 


(ii) in the case of a local collection, a chief officer of 
police (or officer authorised by him) may grant a certificate 
under s. 1 (4) of the Act, in lieu of a licence. 


The regulations contain a number of detailed requirements 
that must be observed in the administration of the collection ; 
in particular, every collector must have a certificate of 
authority, a badge, and a marked collecting box or receipt 
book, complying with the forms prescribed in the regulations. 
No collector may be under the age of sixteen (eighteen in 
London), importuning is prohibited, and accounts must be 
furnished to the local police authority within one month of 
the expiry of the licence. Special provision is made for 
“envelope collections,” but, as these are permitted only where 
a Home Secretary’s order is obtained, they have to be 
organised on a national basis. House-to-house collections may 
be carried on over a period, limited in the licence or certificate, 
but the regulations relating to street collections usually 
require them to be held on one or two specified days only. 

(c) War Charities.—Licences or certificates under the 1939 
Act will be refused in the case of a ‘‘ war charity,” unless the 
charity is registered under the War Charities Act, 1940, or is 
exempted from registration. The registration authority 
are the borough or urban district council having a population 
of at least 15,000, or, elsewhere, the county council, and “ war 
charity ’’ is defined somewhat verbosely in s. 11 of the 1940 
Act. New “ war charities” are now unlikely to be formed, 
but local societies for the disabled, war pensioners, war 
widows, etc., come within the definition. If a collection for 
such a cause is proposed the first step, therefore, is to ensure 
that the charity has been registered or exempted. 

In all these cases, one person should be designated as 
the ‘‘ promoter,” in whose name the necessary applications 
should be made, and to be responsible for general supervision 
and for ensuring that the individual collectors are advised of 
their responsibilities. The strict legal meaning of “‘ charity ” 
is not applicable to these cases; the 1916 Act applies to 
any street collection, and the 1939 Act applies to any 
“charitable, benevolent or philanthropic purpose, whether or 
not the purpose is charitable within the meaning of any rule 


of law.” J. F. GARNER. 
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NEGLECT TO MAINTAIN 


THE case of Bevan v. Bevan [1955] 1 W.L.R. 1142; 99 Sor. J. 
782, is an important decision on the law of desertion. This 
article is concerned with one aspect of the case which was not 
the subject of the appeal and which was not considered by the 
Divisional Court but which, taken at its face value, is a most 
startling reason for dismissal of a complaint of wilful neglect 
to provide reasonable maintenance, which a wife can allege 
in an application for an order under s. 4 of the Summary 
Jurisdiction (Married Women) Act, 1895. It is a reason 
which has caused fresh thoughts and some research on the 
subject. Bevan v. Bevan was an appeal by a husband from 
an order of the stipendiary magistrate for the Petty Sessional 
Division of Swansea made on the ground of desertion. In the 
lower court, the wife summoned her husband alleging both 
his desertion and neglect to provide her with reasonable 
maintenance. She was successful in her application on the 
ground of desertion and, having regard to that, normally one 
would have expected her to succeed on her other allegation. 
This, however, was dismissed by the learned magistrate, 
and according to the reasons recited by Collingwood, J., 
he dismissed this allegation because ‘‘ the wife has been able to 
maintain herself.’’ It is this reason for the dismissal which is 
to receive consideration in this article. 

In Morton v. Morton (1942), 58 T.L.R. 158; 86 Sox. J. 64, 
Lord Merriman, P., said that judges have consistently refused 
to attempt an exhaustive definition of the expression “ wilful 
neglect to maintain,”’ but justices have to be satisfied affirma- 
tively that the husband has been guilty of what is alleged 
in the complaint. The expression must be considered as a 
whole and it imports some element of matrimonial misconduct. 
It is not possible here to do more than merely refer to any 
defences which might be open to a husband against whom 
neglect is alleged. 


Some possible defences 


There must be some evidence that he has means or that 
he has refused or neglected to obtain work (Earnshaw v. 
Earnshaw (1896), 12 T.L.R. 249, 386). Maintenance has been 
held to include everything which a wife may in reason want to 
do with the income with which she is provided and cannot be 
limited to her actual needs (Acworth v. Acworth [1942] 
2 All E.R. 704). In Scott v. Scott (1951), 66 T.L.R. (Pt. 2) 
1077, Hodson, J. (as he then was), said that, in his view, the 
question what is reasonable maintenance for the wife and 
children has to be considered with reference to the husband’s 
common-law liability to maintain his wife and children, and, 
no doubt, the word “‘ reasonable ’’ has to be interpreted against 
the background of the standard of life which he previously has 
maintained. That case was an application in the High Court 
for maintenance, and in a similar application in Ridley v. 
Ridley [1953] 2 W.L.R. 681; 97 Sox. J. 231, Barnard, J., 
said that he unhesitatingly agreed with those remarks. By 
the Summary Jurisdiction (Married Women) Act, 1895, s. 6, 
no order shall be made on the application of a married woman 
if it shall be proved that she has committed adultery which 
has not been condoned, connived at or conduced to. If a 
wife deserts her husband she cannot obtain an order for neglect 
to maintain (Winnan v. Winnan (1949), 65 T.L.R. 22; 
92 Sor. J. 688). Where the husband has withdrawn from 
cohabitation he is liable unless he satisfies the court that the 
withdrawal is justified by some matrimonial offence or for 
some grave and weighty matter. Adultery as a defence has 
been extended to a bona fide and reasonable belief, induced 


by a wife, in her adultery justifying the husband in with- 
drawing from cohabitation (Glenister v. Glenister [1945] 
P. 30 and Chilton v. Chilton {1952| 1 T.L.R. 1316 ; 96 Sox. J. 
378). In Chilton v. Chilton, Pearce, J., said: ‘‘ Unless there 
is some agreement, made expressly or by implication between 
the parties, the duty to cohabit and the duty to maintain are 
co-extensive, and in my opinion, where circumstances have 
excused the husband from his duty to cohabit he cannot be 
held guilty of wilful neglect to maintain.’’ Where there is 
a consensual separation, proof that the separation was without 
any agreement by the parties regarding maintenance is suffi- 
cient to rebut the common-law presumption that a husband is 
liable to maintain his wife, and to that extent the onus is on 
the wife to prove liability by the husband, and in the absence 
of any demand by the wife before she took out her summons, 
justices are not justified in making a maintenance order 
(Stringer v. Stringer [1952] 1 T.L.R. 415; 96 Sor. J. 134). 
Regarding separation agreements, it was decided in Tulip v. 
Tulip 1951) 1 T.L.R. 1056; 95 Sor. J. 318, and Dowell v. 
Dowell (1952), 96 Sor. J. 362, that the existence of a deed, 
and the fact that a husband has made his payments under the 
deed, is no bar to the wife’s taking proceedings in respect of 
maintenance, although due compliance with the terms of the 
agreement is of high evidential value. In Dyson v. Dyson 
1953] 3 W.L.R. 1141; 97 Sor. J. 877, an application for 
maintenance under s. 23 of the Matrimonial Causes Act, 1950, 
Barnard, J., said: ‘“‘It is commonplace that maintenance 
does not merely mean pounds, shillings and pence. If a 
husband is willing to provide a home for his wife, he cannot 
then be found guilty of wilful neglect to provide reasonable 
maintenance ... The wife must satisfy me either that the 
husband has been guilty of a matrimonial offence, or else that 
he has been guilty of such grave and weighty conduct as to 
make married life quite impossible.”’ 


Wife’s ability to maintain herself 

In none of the judgments to which the writer has been 
able to refer can he find any support for the reason for the 
dismissal of the neglect summons in Bevan v. Bevan, supra. 
Indeed, in one case, namely, Le Roy-Lewts v. Le Roy-Lewts 
(No. 2) (1954) 3 W.L.R. 549; 98 Sor. J. 718, there can be 
found authority for an almost contrary yiew. In that case, 
before the marriage, the wife had been employed as a shop 
assistant. The husband was of independent means and 
allowed the wife {5 a week for housekeeping. The husband 
deserted the wife and thenceforth made her weekly payments 
of £3, and the wife applied for an order for her maifitenance, 
alleging that the husband had wilfully neglected to provide 
her with reasonable maintenance. This application, also, 
was under the Matrimonial Causes Act. The husband con- 
tended that, there being no children and the wife being young, 
she should return to the position she was in before the marriage 
and earn her living. It was held that there was no reason 
why she, the innocent party, should go back to her former 
employment in order to reduce by reason of her own income the 
husband’s liability to maintain her, and that, having regard 
to the circumstances of the case, the husband should be ordered 
to pay the wife such sum as would, after deduction of tax, 
amount to {6 a week. 

Of course, the wife’s earnings and earning capacity should 
be taken into account when fixing the amount of maintenance 
ordered, in accordance with the principles outlined by 
Denning, L.J., in Rose v. Rose (1950), 66 T.L.R. (Pt. 2) 440 ; 
94 SoL. J. 404, where his lordship said: “‘ If a wife does earn, 
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her earnings must be taken into account ; if she is a young 
woman with no children and obviously ought to go out to work 
in her own interest, but does not, her potential earning capacity 
ought to be taken into account ; if she has worked regularly 
during the married life and might reasonably be expected to 
work after the divorce, her potential earnings ought to be 
taken into account. Except, however, in cases such as those, 
it does not as a rule lie in the mouth of the wrongdoing 
husband to say that the wife ought to work simply in order 
to relieve the husband from paying maintenance.’ 

The decision of Barnard, J., in Le Roy-Lewts v. Le Roy-Lewis, 
supra, at first glance, does not appear to accord with the words 
of Denning, L.J., in Rose v. Rose, but it must be remembered 
that Denning, L.J., was speaking generally, whereas Barnard, 
J., was dealing with a particular set of circumstances measured 
against the background of the standard of life of the parties. 
It was intimated in Rose v. Rose that each case depends on 
the facts. The principle seems to be the same in both cases, 
that a husband cannot completely absolve himself from liability 
by his wife’s earnings and earning capacity. 

An important decision to be noted by solicitors called upon 
to advise husbands on the necessity of paying maintenance 
is that of Starkie v. Starkie (No. 2) [1954] 1 W.L.R. 98 ; 
98 SoL. J. 46, applying Ainnane v. Kinnane {1953| 3 W.L.R. 


A Conveyancer’s Diary 
“ ADVANCEMENT ” 


Re Ropner’s Settlement Trusts {1956} 1 W.L.R. 902, and 
p. 530, ante, is a most useful decision. Under a settlement 
A has a life interest with remainder to his children, and there 
is a power in the trustees to advance an aliquot part of the 
trust funds for the benefit of the children. The trustees 
propose to exercise this power by transferring funds to the 
trustees of voluntary settlements to be made by the adult 
children of A, and by A on behalf of one of his children who 
is still an infant. None of the children is in present need. 
The trustees apply to the court and ask whether this would 
be a proper exercise of the power of advancement. One of 
the considerations which move them to exercise the power 
in this way is that thereby the burden of estate duty payable 
on the death of A on the settled funds might be lightened. 
The answer given by the court to the trustees’ question, 
very agreeably to modern sentiment, is “ Yes.”’ 

These are the bare bones of this case, and some of the detail 
has its interest. First, the interest of the life-tenant under 
each of the settlements in question (there were five in all) 
was a protected life interest. The only way in which funds 
could be taken out of the settlements and thus removed 
from the incidence of the otherwise inevitable charge to 
estate duty which would have fallen on them on the death of 
the life-tenant was by the exercise of the powers of advance- 
ment applicable in the case of each settlement. But there is 
nothing in the case, either in the way in which it was argued, 
or in the way in which it was decided, to indicate that this 
was a factor of any influence on the result. 


‘For the benefit of” 
Secondly, of the five settlements in question, four were 
inter vivos settlements made by the father of the tenant for life 
and the fifth was the father’s will. The four inter vivos 
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782 ; 97 SoL. J. 764, where it was held that a wife’s failure to 
establish neglect to maintain herself did not bar her from 
proving neglect to maintain a child, and since, in cases under 
the Summary Jurisdiction (Separation and Maintenance) 
Acts, any order which is made is an order in her favour, she 
is entitled, on a finding of neglect to maintain a child, to any 
of the orders permissible under the Acts, including an order 
for custody and also an order for maintenance for herself. 
It is not difficult to imagine a husband feeling himself aggrieved 
by an order being made against him for his wife’s main- 
tenance, even for a nominal amount, where she has failed 
to establish her complaint respecting herself and only 
succeeded in respect of a child. 

It is not clear whether the learned magistrate in Bevan v. 
Bevan was affected by other considerations in his decision to 
dismiss the neglect to maintain allegation, but an ability to 
maintain herself as a ground for dismissing a wife’s complaint 
would have far-reaching consequences if upheld, particularly 
when so many wives, these days, go out to work. The wife 
in Bevan v. Bevan, having proved the desertion alleged by 
her, presumably did not consider an appeal against the 
dismissal of the complaint of neglect to maintain. It will 
be interesting to see how the High Court will deal with the 
matter if ever an appeal comes before it. 

3. ¥. &. 


AND ESTATE DUTY 


settlements contained an express power in the trustees to 
advance a part (up to one-quarter) of the trust funds for the 
“advancement, preferment or benefit ’’ of the life-tenant’s 
children. The will contained no express power but the 
power conferred by s. 32 of the Trustee Act, 1925, applied, 
and under that section the trustees had power to apply up 
to one-half of the trust funds for the “advancement or 
benefit ’’ of the life-tenant’s children. No point was taken 
on this difference of language in the two powers, which in 
this case can be dismissed as a distinction without a difference : 
the word on which the attention of all concerned was concen- 
trated was “ benefit.’’ I mention this point only for this 
reason. It can be argued that in a phrase like ‘‘ advancement, 
preferment or benefit ’’ a genus is indicated by the first two 
words to which the interpretation of the last word, the other- 
wise boundlessly wide expression “ benefit,”’ is subject, and 
that the only “ benefit ’’ which can properly be brought 
within the phrase as a whole is a benefit in the nature of an 
advancement or preferment. Any such argument is, I think, 
impossible in relation to the wording of the statutory power 
(‘advancement or benefit’) although I know that opinion 
on this point in Lincoln’s Inn has in the past been divided. 
The practice which I think that the draftsmen of wills and 
settlements should adopt is either to rely on the statutory 
power or, better still, to incorporate an express power in the 
trustees, exercisable with the consent of the life-tenant if 
need be, to raise and pay or apply capital at discretion for the 
benefit [sic] of the class of persons intended to be benefited 
by this power. 

The power conferred by s. 32 of the Trustee Act, 1925, 
is in the sidenote to the section called a power of advancement. 
The name has always seemed to me to be unfortunate, 
conjuring up as it does visions of such classical examples of 
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the exercise of powers of advancement strictly so called as 
appear in the books—the purchase for a younger son of a 
benefice in the established church or of a commission in the 
army. The power which is needed in the circumstances of 
the present day, as the decision in Re Ropner’s Settlement Trusts 
so vividly illustrates, is a power to apply capital for the 
benefit of the beneficiaries. A power of this kind may be 
made exercisable in favour of the life-tenant as well as in 
favour of the remaindermen, the only persons who come 
within the scope of the statutory power. And, if circumstances 
permit the draftsman to dispense with the necessity of 
the trustees obtaining the consent of the life-tenant to the 
exercise of the power, the power is, from the estate duty 
point of view, the more beneficial in that an exercise of it in 
favour of a remainderman is, for estate duty purposes, 
immediately effectual and does not have to be made more 
than five years before the life-tenant’s death to have the 
desired result of avoiding duty on the property applied on 
the life-tenant’s death. 


Purpose of advancement 

The desire to avoid duty was recognised by Harman, J., 
in the decision under review as “a_ perfectly legitimate 
consideration.”” This will knock the wind out of all arguments, 
and I have heard many in the last few years, that the possible 
avoidance of estate duty (possible only in most cases because 
the life-tenant might not live for five years after giving his 
consent to the exercise of the power) was a benefit too remote 
and intangible to justify an exercise of the power with that 
end only, or principally, in view. As to the matters which 
the trustees should take into consideration before exercising 
the power, as was done in this case, to transfer trust funds 
to the trustees of a settlement made by, or for the benefit of, 
the person in whose favour the power is being exercised, 
Harman, J., said simply that they had to be satisfied that the 
terms of the settlement are such as will benefit the person 
concerned. The trustees in the case before the court had 
not surrendered their discretion in this respect to the court ; 
they had applied to the court to ask whether, if they exercised 
the discretion implicit in the powers which they sought to 
exercise in a particular way, that would be a proper exercise 
of their discretion. Therefore, Harman, J., went on to say, 
it was not for him to interfere with the decision of the trustees ; 
it had not been suggested that they were not taking into 
consideration all the factors which they ought to take into 
account. 
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The particular mode of benefiting the children of the life- 
tenant selected by the trustees in this case was the transfer 
of funds to the trustees of settlements made by or on behalf 
of each of the children. The ages of the children are not given 
in the available reports, but from the fact that one was still 
an infant it may be inferred that the others were not of mature 
age. The powers exercised would have prima facie entitled 
the trustees to make out-and-out transfers of funds or money 
to the beneficiaries themselves, but this method of apply ing 
capital (I avoid the word “ advancement ” as misleading and 
inapplicable here) in favour of the beneficiaries was doubtless 
rejected on the ground that to put a young person in absolute 
possession of considerable funds may not, in the long view, 
be an application of those funds for his benefit. A method 
sometimes chosen in cases like this is to provide in the settle- 
ment which the beneficiary executes as a receptacle, as it were, 
for the funds which are to be transferred in exercise of a 
power to apply capital for his benefit that the trustees of the 
new ad hoc settlement should themselves at discretion be 
able to transfer to the principal beneficiary the whole of the 
funds comprised therein at any time after such beneficiary 
has attained the age of (say) 30. Such a provision makes it 
possible for the new ad hoc settlement to be terminated when 
the principal beneficiary has come to realise the value of 
money. 

Drafting powers of advancement 


My last comment on this subject, which I regard as one of 
the greatest importance to-day, is that the draftsman 
instructed to incorporate a power of ‘advancement ’’ (I 
return here to the usual nomenclature, much as I dislike it) 
in a settlement or will should treat his instructions in this 
respect not as a matter of course, but as something deserving 
his whole attention. This power is one of the best ways of 
avoiding estate duty at the present time, and it makes it 
possible for that to be done in the most respectable way. It 
has many other valuable attributes. The draftsman should 
look ahead when he settles the power, and he should ask 
himself whether either the form in which it is commonly 
drawn or the restrictions to which it is commonly subject are 
appropriate or necessary in the particular case before him. 
And if he is in doubt, the advice of another should be canvassed. 
The blessings of future generations of beneficiaries will be his 
if he takes thought for their needs while the matter is completely 


open. 
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County OF CARMARTHEN DEVELOPMENT PLAN 
On 19th June, 1956, the Minister of Housing and Local 
Government approved with modifications the above plan. 
Certified copies of the plan as approved by the Minister have 
been deposited at the Clerk of the County Council’s Office, County 
Hall, Carmarthen, and at the places mentioned below :— 
Borough of Carmarthen—Municipal Buildings, Carmarthen. 
Borough of Llanelly—Town Clerk’s Office, Town Hall, 
Llanelly. 
Borough of Kidwelly—Borough Office, Kidwelly. 
Borough of Llandovery—Town  Clerk’s Department, 
Assembly Rooms, Llandovery. 
Urban District of Ammanford—U.D.C. Offices, 48 College 
Street, Ammanford. 
Urban District of Burry Port—Bryn-y-Mor House, Burry 
Port. 
Urban District of Cwmamman—U.D.C. Office, Glanamman. 
Urban District of Llandilo—U.D.C. Office, 7 Rhosmaen 
Street, Llandilo. 


Urban District of Newcastle Emlyn—U.D.C. Office, Bridge 

Street, Newcastle Emlyn. 

Rural District of Carmarthen—R.D.C. Office, Spilman Street, 

Carmarthen. 

Rural District of Llandilo—R.D.C. Office, Llandilo. 
Rural District of Llanelly—Castle Buildings, Llanelly. 
Rural District of Newcastle Emlyn—R.D.C. 

Pont-twelly, Llandyssul. 

The copies of the plan so deposited will be open for inspection 
free of charge by all persons interested between the hours of 
10 a.m. and 12.30 p.m. and 2 p.m. and 4.30 p.m. on Mondays 
to Fridays, inclusive and 9.30 a.m. and 11.30 a.m. on Saturdays. 

The plan became operative as from 13th July, 1956, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act 
or any regulation made thereunder has not been complied with 
in relation to the approval of the plan, he may, within six weeks 
from 13th July, 1956, make application to the High Court. 


Office, 
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Landlord and Tenant Notebook 


“ The Solicitors’ Journal ” 
Saturday, July 28, 1956 


PRIVITIES 


THOSE who regard the law relating to privity of contract 
and privity of estate as something which may be safely 
forgotten after “‘ finals’ may, perhaps, revise their views in 
the light of two recent decisions of High Court judges and 
one of a Divisional Court. The first two, Metropolitan Police 
District Receiver v. Croydon Corporation and Another {1956} 
2 All E.R. 785 and Monmouthshire County Council v. Smith, 
tbid., 800, did not concern tenancies ; the issue in each case 
was whether someone whose negligence has caused injury 
to a police officer is liable in damages to the police authority 
for wages paid to the injured man during incapacity and (in 
the second case) expenses incurred in connection therewith. 
And while the two judges reached different conclusions 
(presumably the Court of Appeal will be called upon to say 
which was right) in spite of the help received from Moule v. 
Garrett (1872), L.R. 7 Ex. 101, and Bonner v. Tottenham and 
Edmonton Permanent Investment Building Society (1899) 
1 O.B. 161 (C.A.), each quoted freely from those authorities. 


Earlier decisions 

3efore dealing with them, brief reference may be made 
to some earlier decisions. In Burnett v. Lynch (1826), 
5 B. & C. 589, and in Wolveridge v. Steward (1833), 1 C. & M. 
644, liability of an assignee of a term to indemnify his assignor 
was decided by reference to the language of the assignment ; 
but in the second mentioned case there was at least a suggestion 
that the relationship itself made the assignee a surety; the 
Law of Property Act, 1925, s. 77 and Sched. II, paras. 9 and 10, 
have since provided for implied obligations to the same 
effect. In Hunter v. Hunt (1845), 1 C.B. 300, the facts were 
that two houses had been let, by a single lease, to Sh in 1810, 
the annual rent being {20 10s.; Sh sub-let one to H at a 
rent of {4 17s. 6d., and H assigned the underlease to the 
plaintiff ; Sh sub-let the other to Sd at a rent of £8 15s. 6d., 
and Sd assigned his underlease to the defendant. In 1842 
Sh was one and a half years in arrear with rent ; the assignee 
of the reversion threatened to levy distress, and the plaintiff 
satisfied the whole claim. He sought to recover £12 14s. 8d., a 
proportion, from the defendant as money paid to the use 
of the defendant. Tindal, C.J., held that there was “ not the 
slightest evidence ”’ of such payment to the use. But perhaps 
the more interesting features are observations made by the 
learned chief justice and his colleague Maule, J., in the course 
of the argument addressed to them on behalf of the plaintiff. 
Tindal, C.J., pointed out, inter alia, that there was no 
liquidated sum, and that there was no privity of estate 
between the parties ; Maule, J., remarked that the arguments 
showed that the plaintiff ought to have resorted to equity, 
not law. 

Dilapidations paid by original lessee 

In Moule v. Garrett (1870), L.R. 5 Ex. 132, and (on appeal 
to the Exchequer Chamber) L.R. 7 Ex. 101, the story 
began with the grant of a twenty-four-and-three-quarters years’ 
term by one 7h to the plaintiff in 1845. The plaintiff assigned 
the lease to one Bg in 1846; there were several assignments 
between then and 1859, when the then holder reassigned it 
to the plaintiff. In 1860 the latter agreed to assign it to the 
defendants ; actually, he assigned to their appointee Bt, 
who covenanted to perform the covenants and indemnify 
him ; and, soon afterwards, bt first mortgaged what was left 


of the lease to the defendants by sub-demise, and then assigned 
it to them (by endorsement on the mortgage deed). In 1867 
they managed to find yet another assignee, one H; but H 
does not seem to have been troubled by any proceedings, 
though his existence does rather make Cockburn, C.]J.’s 
description of the defendants as “ultimate assignees ”’ 
inaccurate. 

The executors of 7h then recovered £158 10s. from the 
plaintiff for dilapidations and he brought his action for £75, 
representing the disrepair which had occurred while the 
defendants had been in possession. (He originally sought 
to recover the whole amount, but reduced his claim ; Slade, J.’s 
“the amount claimed for putting the premises into con- 
formity with the state of repair required by the covenant was 
£75’’—in Metropolitan Police v. Croydon Corporation—was 
also not quite accurate.) He succeeded; but the ratio 
decidendi is not too easy to find. His own argument was 
based substantially on the earlier decisions I have mentioned : 
i.e., on suretyship. But Cockburn, C.J., indicated another 
ground (which he preferred) for upholding the (majority) 
decision of the Court of Exchequer: the disrepair was due to 
the default of the defendants; the lessee, though he had 
parted with the estate, became liable for that disrepair ; the 
payment had benefited them ; ergo, they were liable to him. 
And it did not matter whether this liability was based on 
implied contract or on the general law. 


Lessee v. assignee’s mortgagee 


But the above decision was distinguished in Bonner v. 
Tottenham and Edmonton, etc., Building Society [1899] 1 Q.B. 
161 (C.A.). In 1882 one M let premises to the plaintiffs 
for a 99-year term at {20 a year. In 1889 they assigned 
the lease to one P, who covenanted for indemnity. A few 
months later he borrowed £400 from the defendants, sub- 
demising the premises to them by way of mortgage. In 1891 
he was adjudicated bankrupt and the defendants exercised 
a power of entry into possession provided for in the mortgage 
deed. They omitted to pay rent and the lessor collected 
what was due from the plaintiffs, who now sued for the amount 
they had been compelled to pay. 

It appeared that Cockburn, C.J.’s judgment in Moule v. 
Garrett had been expressed in terms too wide. The ratio 
decidendi was, A. L. Smith, L.J., held, that if A is compellable 
to pay B damages which C is also compellable to pay B, 
then A, having been compelled to pay B, can maintain an action 
against C for money so paid, for the circumstances raise an 
implied request by C to A to make such payment. But, 
to raise this implied request, both A and C must be compellable 
to pay B. Cockburn, C.J.’s “ by the legal default of another ” 
must be limited to a legal default for which the original lessor 
could have called him to account. Vaughan Williams, L.J., 
likewise insisted on the requirement of common liability. 

Thus, the absence of privity between superior landlord and 
under-tenant became important. 


Assignee of furnished tenancy 
The other recent decision, R. v. Tottenham and District 
Rent Tribunal ; ex parte Northfield (Highgate), Ltd. [1956] 
3 W.L.R. 462; ante, p. 552, dealt with a point which 
Goddard, L.C.J., considered unarguable, but the decision is 
instructive. It may also be considered amusing. 
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The assignees of a tenancy of furnished residential premises 
sought to refer the contract to a rent tribunal under the 
Furnished Houses (Rent Control) Act, 1946, with a view to 
approval or reduction of the rent. The statute in question, 
it may be remembered, set out to cover a wide field ; there 
was to be no trouble about standard rent or rateable value, 
etc., and either party to ‘a contract whereby one person 
(hereinafter referred to as the ‘ lessor’) grants to another 
person (hereinafter referred to as the ‘ lessee’) the right to 
occupy as a residence a house or part of a house,’’ the rent 
including payment for use of furniture or for services, may 
refer the contract to the tribunal for the district. The landlords 
asked for a writ of prohibition on the ground that the applicants 
were not parties to the contract. Goddard, L.C.J., said : 
‘ Parliament is presumed to know the law of this country : 
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that there is a distinction between an assignee and a lessee 
and that there was no privity of contract between an assignee 
and a lessor."" Perhaps, as Parliament also plays a part in 
making the law of this country, “‘ know the English language "’ 
would have been apter. The fact that the words “ either 
party to the contract ’’ are followed by the words “ or the 
local authority ” strongly suggests that the result can hardly 
be what was really intended. Had the discovery been made 
some years ago when the shortage was far more acute than 
it is now, less scrupulous landlords with premises in districts 
with councils not keen on assisting tenants might have saved 
themselves trouble and frustration. Prospective tenants 
might have found that the desired flat was (as might be 
expected) ‘‘ gone,’’ but it so happened that the successful 
applicant was willing to transfer his tenancy. . . RB 


HERE AND THERE 


PERSONAL NEWS ITEMS 
kor those of us (and they are more numerous than the 
popular Press would believe) who have been able to take 
our eyes off the Spot case with its guidance in underworld 
etiquette or who are not in agonising suspense over the fate 
of Mr. Silverman’s Bill, there has lately been a good deal of 
personal news on the fringes of the legal world—not legal 
news proper, but news of interest to lawyers. A Basingstoke 
solicitor, Major George E. Twine, has won the Queen's Prize 
at Bisley with a score of 283. He won it two years ago. A 
member of Lincoln’s Inn is to succeed Miss Vivien Leigh in 
the cast of ‘‘South Sea Bubble.” She is, of course, 
Miss Elizabeth Sellers, who must have been reading for the 
bar, off and on, for about five years now. Once, newspaper 
photogra;hers used to like to catch her coming down the 
library steps with an armful of books, but for some time now 
she seems to have left the law in abeyance, which is rather a 
pity for the liveliness of the legal quarter. Mr. Dingle 
Foot, O.C., having found himself out of step with the 
Liberals, has fallen in with the marching column of the Labour 
Party and now keeps company again with his old colleague 
in the Ministry of Economic Warfare, Mr. Gaitskell. He was 
probably not unprepared for the spatter of malediction that 
always inevitably greets a change of political complexion, 
but others before him have survived to reap honours in a 
new field. The newspapers have discovered that Sir Frank 
Soskice, Q.C., not only speaks French but can actually make 
jokes in French and get his verbs right. He was helping 
to represent this country at an international conference 
gathering in Paris 300 lawyers of twenty-six countries. 
The conference has temporarily split a remarkable husband 
and wife partnership flourishing in Carey Street. Mr. Borm-Reid 
has been a solicitor since 1931 ; his attractive wife, Marussia, 
was admitted in 1945. They cannot both leave the office 
simultaneously, and it is she who is attending the conference. 
A lady from Istanbul, representing Turkey, provided 
interesting sidelights on the position of women in the courts 
there. Of the 2,000 practising lawyers more than one in seven 
is a woman. Strict decorum is expected of them. “It 
would be an affront to the court to sit with one’s legs crossed 
or with folded arms.” 
NOT SO HOPELESS 

THEN, of course, there was the great Clark wedding. Barrister 
weds barrister daughter of Queen’s Counsel. A dark mink 


coat valued at £2,500, a present from the bride's father, is 
guarded by a detective at the reception. The amethyst and 
pearl necklace with matching gold bracelet and rings are 
from the bride’s mother. All this should be reassuring for 
the future of the Bar, that hearty valetudinarian which has 
acquired the incorrigible habit of composing its own epitaph 
at regular intervals. Laments on its present impoverishment 
and impending demise constantly startle the sympathetic 
ear. In modern conditions, it is said, it cannot survive. 
Can't it? Look up the legal periodicals of a century and 
more ago and the tale is precisely the same—little work all 
concentrated in a few fortunate hands, hopeless penury for 
the rest. Butacentury hasn't seen the Bar out. The fact that 
only thrce horses are placed has not killed the Turf yet. 
What would kill it stone dead would be a compulsory 
regimentation in which all the horses went round the course 
in perfect alignment like a picture cavalry charge and all 
passed the post simultaneously. The interplay of deserts 
and luck is an essential element in human affairs, and human 
beings like it that way. 
PERILOUS INSTRUMENTS 

Less spectacular than the mink and the necklace were the 
batterie de cuisine destined for the utihtarian section of the 
newly built bridal home on Campden Hill, a streamlined dream 
of modernity. But humble though kitchen utensils may be, 
what the bride’s mother said about them (if correctly reported) 
was noteworthy: ‘‘ She can’t cook a thing. I didn’t bring 
her up that way. A woman becomes a slave to a man if 
she’s any good at cooking.” Personal comment would be 
impertinent, and one can only gaze with reverence at so calm 
a confidence in the stability of the present and the promise 
of the future, such a settled conviction that, say for the next 
forty years, neither war, civil commotion nor labour disputes 
will produce a radical redistribution of wealth or even a 
temporary crisis in which some contact with the humble art 
of ministering to one’s own elementary necessities might come 
in handy. That state of society in Victorian England certainly 
produced many very charming ladies and gentlemen and a 
race of devoted servants. ‘‘ His Grace was in excellent spirits 
this morning,” said one ducal manservant, “ he helped me to 
button his braces.’’ But in our own day and age the philosophic 
mind cannot help wondering what would be a mother’s advice 
to a young couple who found themselves cookless in the 
middle of a restaurant strike, with the steak still raw in the 
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refrigerator ? Perhaps, as Marie Antoinette did not say (it was 
a much earlier lady): “‘ Let them eat cake.”’ Even in the 
lifetime of the now marriageable, families as uncompromisingly 
“U” as Miss Nancy Mitford’s were reduced by stress of war 
to the ministrations of a race of Mrs. Bechers (you remember 
“The Pursuit of Love’’) whose menus were ‘“ Monday, 
poison pie; Tuesday, poison burger steak ;» Wednesday, 
Cornish poison ’’ and who “ simply hadn't an idea of how to 
make up delicious foreign oddments out of little bits of 
nothing.” Not every county family was as fortunate in its 
solution as Uncle Matthew’s when the errant lady known as 
“the Bolter” returned on a refugee trek from occupied 
France through Spain with the ex-chef of a Spanish cardinal 
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in tow. But perhaps I am off the beam of the current school 
of thought in non-housewifely education. The idea may be 
that whatever the state of society, whoever goes out to do 
battle with the mammoth with his flint-axe, it must not be the 
woman who cuts up its steaks and grills them. That idea has 
prevailed in various times and places. In old imperial 
Abyssinia the high-ranked beauties used to lie in bed: all day 
attended by servants who turned them over and saved them 
the painful exertion of shifting their position. Perhaps even 
for leisure and dignity that was a trifle exaggerated. But it’s 
terribly dangerous for a woman to know how to do anything 
for a man or a child or, indeed, anybody. She might actually 
find herself expected to do it. RICHARD Rokr. 


CORRESPONDENCE 


(The views 


Solicitors Acting for Both Vendor and Purchaser 


Sir,—Arising out of Mr. Craik’s letter in your issue of the 
14th July, I would quote the following three cases which have 
recently happened in my office, in which it would have been 
idiotic not to act for both parties :— 

(a) Vendor and purchaser, both friends of mine of twenty 
years’ standing and friends of each other and co-directors of a 
company, clear title and the friendliest atmosphere. Should 
I have sent either or both to other solicitors, and if only one, 
which ? Either would have taken umbrage at being preferred 
to the other. 

(6) Vendor selling for the purpose of the arrangement of 
his affairs to a company of which he is the managing director 
and principal shareholder. Which should I discard ? 

(c) Vendor, an old friend and client of mine; purchaser an 
old friend who had not previously been a client, solely because 
he has been fortunate enough not to need the services of a 
solicitor ; clear title and no conflict of interests. Why should 
I refuse to act for the purchaser ? 

In all the above cases if I sent either or both clients to other 
solicitors what guarantee have I that the clients will be returned 
with thanks after use? Human nature being what it is, one 
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must expect that the solicitor into whose arms I drive them will 
do his best to impress and retain the client. 

In my experience, in 99 cases out of 100 where one acts for 
vendor and purchaser there is not, in any but the most technical 
sense, a conflict of interests and in nine out of every ten of the 
remaining 1 per cent. such conflict as occurs can be settled in 
friendly and private discussions between the parties. My personal 
practice for many years has been, when asked to act for both 
parties, to tell both parties that I see no objection to acting for 
them, but that if at a subsequent stage a conflict of interests 
arises I shall send both of them to other solicitors, and this 
seems to me an adequate way of dealing with the situation. 
In only two cases have I eventually had to send the parties 
to other solicitors and on each occasion I have lost both parties 
as clients. 

It seems to me that a lot of nonsense is currently being talked 
upon this subject in the profession because, in a case where, on 
the facts, the decision of the judge was amply justified, there 
was an obitey dictum in my view made without careful consideration 
of its effect and obviously made without any appreciation of the 
realities of life in a solicitor’s office where flesh and blood, so 
abhorred by Chancery practitioners, is an hourly phenomenon. 


Reading. H. F. ANDREWS. 





THE SOLICITORS 


Cyrit Puitrp HeEpronstaci_, of Cream Cottage, Carlton, 
near Goole, Yorkshire, solicitor, having in accordance with the 
provisions of the Solicitors Acts, 1932 to 1941, made application 
to the Disciplinary Committee constituted under the Act that 
his name might be removed from the Roll of Solicitors at his own 
instance on the ground that he desires in due course to be called 
to the Bar, an Order was, on 5th July, 1956, made by the com- 
mittee that the application of the said Cyril Philip Heptonstall 
be acceded to and that his name be removed accordingly from 
the Roll of Solicitors of the Supreme Court. 


On 5th July, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon PERcy JOHN HENSHAW, of No. 15, 
Chapel Walks, Manchester 2, a penalty of £50, to be forfeit to 
Her Majesty, and further that he be suspended from practice 
as a solicitor from 5th July, 1956, until 15th November, 1956, 
provided that if he, before the said 15th November, shall have 
delivered to the Registrar of Solicitors an accountant’s certificate 
complying with the provisions of s. 1 of the Solicitors Act, 
1941, and covering the twelve months’ accounting period ended 
3ist March, 1955, the said suspension from practice shall terminate 
on the date of such delivery as certified by the secretary of The 
Law Society in accordance with the provisions of s. 1 of the 
Solicitors Act, 1941. The committee further ordered that the 





ACTS, 1932 TO 1941 , 


said Percy John Henshaw do pay to the applicant his costs of 
and incidental to the application and inquiry. 


On 5th July, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon WILLIAM DouGLas WILDE, of No. 5, 
London Road, Forest Hill, London, S.E.23, and No. 23, College 
Hill, Cannon Street, London, E.C.4, a penalty of £50, to be forfeit 
to Her Majesty, and that he do pay to the complainant his costs 
of and incidental to the application and inquiry. 


On 5th July, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon JAMES GEORGE HARDING, of No. 48, 
Torwood Street, Torquay, a penalty of £50, to be forfeit to Her 
Majesty, and that he do pay to the complainant his costs of and 
incidental to the application and inquiry. 


On 5th July, 1956, an Order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that there be imposed upon STEPHEN TOWNSEND, of Market Place, 
Camelford, Cornwall, and Inns Park, Camelford, Cornwall, a 
penalty of £250, to be forfeit to Her Majesty, and that he do pay 
to the complainant his costs of and incidental to the application 
and inquiry. 
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When testators ask 
your advice.... 


Please remember 


St. Dunstan's 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its gener al purposes 
the sum of £......... ~-usfree of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 





St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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HIGHER INTEREST— 
As from Ist September | O 
9% 


Interest on Paid-up Shares 
Income Tax paid by the Society 


|©6—hh TP 


This is equivalent to 


£6°1-92 

O 
to all who pay Tax at the standard rate. 
Bearing in mind the great reserve strength 
of the Society (Assets £39,100,000 Reserves 
£2,600,000) the shrewd investor will want 
to take full advantage of this new rate of 
interest. 
A copy of the latest Report and Balance 
Sheet will gladly be sent on request. 


LEICESTER PERMANENT 


BUILDING SOCIETY 


Head Office: WELFORD HOUSE, LEICESTER 
London Office: FITZHERBERT HOUSE, 49 PARK LANE, W.1. 
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Be ready to effect YOUR 


RETIREMENT ANNUITY 


and to advise your clients of the 
opportunity open to them. 





Until legislation has been passed, it 
is not possible to be precise. Write 
today, however, for full details. They 
will be forwarded as soon as the 
position has been established. 


For MUTUAL satisfaction consult :-— 


NATIONAL PROVIDENT 
INSTITUTION 


FOR MUTUAL LIFE ASSURANCE 
Established 1835 


48 GRACECHURCH ST., LONDON, E.C.3 


Telephone: MANsion House 1481 








Incorporated by Royal Charter 1800 























ROYAL COLLEGE OF 
SURGEONS OF ENGLAND 


Recognised by Law as a Charity 


The College, one of the leading centres of surgical 
research and study is, with its unique opportunities, 
expanding and increasing its programme of research, 
especially in the fields of SURGERY OF THE HEART 
and INFANTILE PARALYSIS. The college also 
carries out extensive teaching activities for post- 
IT IS NOT UNDER STATE CONTROL 





graduate students. 


| FUNDS ARE Research Scholarships and Grants 
Purchase of scientific equipment 
URGENTLY Maintenance of College 


laboratories 

Maintenance of the Buckston 
Browne Research Centre at 
Downe, Kent 


LEGACIES are particularly acceptable 
SUBSCRIPTIONS can be made by seven-year covenant 


GIFTS and enquiries should be addressed to the Secretary, Royal College 
of Surgeons, Lincoln’s Inn Fields, London, W.C.2 


| REQUIRED FOR 
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ublished by arrangement with the Incorporated 
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Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CRIMINAL LAW: EVIDENCE: HEARSAY: WHEN 
ADMISSIBLE 


Subramaniam v. Public Prosecutor 
Lord Radclitfe, Lord Tucker and Mr. L. M. D. de Silva 
9th July, 1956 


This was an appeal, by special leave, by Subramaniam, a rubber 
tapper, from an order of the Supreme Court of the Iederation 
of Malaya (Court of Appeal at Kuala Lumpur), dated 12th Sep- 
tember, 1955, dismissing his appeal against a judgment and order 
of the High Court of Johore Bahru, whereby he was found guilty 
on a charge of being in possession of twenty rounds of ammunition 
without lawful authority, contrary to reg. 4 (1) (b) of the 
Emergency Regulations, 1951, and sentenced to death. It was 
common ground that on 29th April, 1955, ata place in the Rengam 
District in the State of Johore, the appellant was found in a 
wounded condition by certain members of the security forces ; 
that when he was searched there was found around his waist 
a leather belt with three pouches containing twenty live rounds 
of ammunition. The defence put forward was that he had been 
captured by terrorists, that at all material times he was acting 
under duress, and that at the time of his capture by the security 
forces he had formed the intention to surrender, with which 
intention he had come to the place where he was found. He 
gave evidence describing his capture and sought to give evidence 
of what the terrorists said to him, but the trial judge ruled that 
evidence of the conversation with the terrorists was not admis- 
sible unless they were called. The judge said that he could find 
no evidence of duress, and in the result the appellant, as stated, 
was convicted. 


Mr. L. M. D. pe Sitva, giving the judgment, said that the trial 
judge was in error in ruling out peremptorily the evidence of 
conversation between the terrorists and the appellant. Evidence 
of a statement made to a witness by a person who was not himself 
called as a witness might or might not be hearsay. It was hearsay 
and inadmissible when the object of the evidence was to establish 
the truth of what was contained in the statement. It was not 
hearsay and was admissible when it was proposed to establish 
by the evidence, not the truth of the statement, but the fact 
that it was made. Statements could have been made to the 
appellant by the terrorists which, whether true or not, if they 
had been believed by the appellant, might, within the meaning 
of s. 94 of the Penal Code of the Federated Malay States, reasonably 
have induced in him an apprehension of instant death if he failed 
to conform to their wishes. ‘Thus a complete, or substantially 
complete, version according to the appellant of what was said 
to him by the terrorists and by him to them had been shut out, 
and their lordships had to consider whether, in the circumstances 
of this case, that exclusion of admissible evidence afforded 
sufficient reason for allowing the appeal. In Muhammad Nawaz 
v. King-L:mperor (1941), LR. 68 L.A. 120, at p. 128, it was said : 
‘“‘ Broadly speaking, the Judicial Committee will only interfere 
where there has been an infringement of the essential principles 
of justice. An obvious example would be... where [the 
accused! was not allowed to call relevant witnesses.’’ In the 
present case the appellant had not been allowed to give relevant 
and admissible evidence, which was a circumstance very similar 
in its consequence to not being allowed “to call relevant 
witnesses.” The appellant’s version, if believed, could and might 
have afforded cogent evidence of duress brought to bear on him. 
He had not been allowed to give relevant and admissible evidence, 
and it could not be held with any confidence that had the excluded 
evidence, which went to the very root of the defence of duress, 
been admitted, the result of the trial would probably have been 
the same. Their lordships, for those reasons, had humbly 
advised Her Majesty that the appeal should be allowed. 


APPEARANCES: Dingle Foot, Q.C., and R. K. Handoo (Stanley 
Johnson & Allen); D. A. Grant (Charles Russell & Co.). 


{Reported by Cuartes Ciayton, Esq., Barrister-at-Law}] [1 W.L.R. 965 


TRAFFIC : 


INTER-STATE 

TRADE : MILEAGE CHARGES CONSTITUTIONALLY 

INVALID : ACT PROHIBITING RECOVERY EQUALLY 
INVALID 


AUSTRALIA : ROAD 


Commissioner for Motor Transport v. Antill Ranger & Co. 
Pty., Ltd. ; State of New South Wales and Others v. Edmund 
T. Lennon Pty., Ltd. 


Viscount Simonds, Lord Oaksey, Lord Radcliffe, Lord Tucker, 
Lord Cohen. 


10th July, 1956 


hese were two consolidated appeals, by special leave, from 
judgments of the High Court of Australia dated 9th June, 1955. 
The Judicial Committee in Hughes & Vale Pty., Ltd. v. Stat 
of New South Wales 1955) A.C. 241 held that the licensing 
provisions of the State Transport (Co-ordination) Act, 1931-1951, 
of New South Wales (the principal Act) did not apply to persons 
operating public motor vehicles in the course of and for the 
purposes of inter-State trade on the ground that the requirement 
to be licensed infringed s. 92 of the Commonwealth Constitution, 
which provided that “‘ trade, commerce, and intercourse among 
the States shall be absolutely free.’’ No decision was given 
in that case on the validity of mileage charges imposed under the 
Act of 1931-1951, but the effect of the decision was to prevent 
future imposition of mileage charges under that Act on inter 
State transport operators, since they were no longer required to 
obtain a licence. The result of the Hughes & Vale case (supra 
was that the mileage charges in respect of the use of New South 
Wales roads collected from traders engaged in inter-State journeys 
over a period of more than twenty years had been without legal 
authority. In consequence, the Parliament of New South Wales 
passed the State Transport Co-ordination (Barring of Claims 
and Kemedies) Act, 1954, to validate the mileage charges and 
prevent their recovery. The respondents to the first of these 
appeals brought an action claiming £39,955, as moneys had and 
received, for sums paid under protest by way of charges under 
the Act of 1931-1951. The respondents to the second appeal 
had claimed £71,760 and also a declaration that the Barring 
Act of 1954 was invalid. The appellants in each appeal relied 
on the provisions of the Act of 1954. The High Court of Australia 
unanimously held that the Barring Act was invalid as contra- 
vening s. 92 of the Commonwealth Constitution and that it 
therefore afforded no answer to the respondents’ claims. 


ViscoUNT SIMONDs, giving the judgment, said that it was 
to be assumed for’ the purposes of these appeals that the 
respondents would have had a good cause of action but for the 
Barring ct. The question was whether the statutory immunity 
accorded to illegal acts was not as offensive to the Constitution 
as the illegal acts themselves, and, applied to the present case, 
that question was whether, if the imposition of charges in respect 
of inter-State trade was invalid as an offence against s. 92, it was 
not equally an offence to deny the right to recover them after 
they had been unlawfully exacted. It appeared to their lordships 
that to that question there could be only one answer. If the 
sums were unlawfully exacted and the trader could avail himsc!! 
of the constitutional freedom afforded by s. 92, what was his 
situation if then he found himself by a later provision of the 
same Act or by a subsequent Act once more subjected to the 
same exactions ? The burden on his trade remained just what 
it was; the freedom of his trade had been in the same degree 
impaired. In letter and in spirit s. 92 was in the same measure 
defeated. Their lordships would accordingly humbly advise 
Her Majesty that these appeals should be dismissed. The 
appellants would pay the respondents’ costs of the appeals. 


APPEARANCES: B. Mackenna, Q.C., R. Else-Mitchell, Q.C., 
and Anthony Cripps (Light & Fulton) ; Sir Garfield Barwick, Q.C., 
J. D. Holmes, Q.C., R. A. Gatehouse and A. J. Rogers (Baileys, 
Shaw & Gillet). 


Reported by Cuartes Cayton, Esy., Barrister-at-Law] [3 W.L.R. 499 
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House of Lords 


RATING : WHETHER CONTRACTOR’S REMOVABLE 
HUTS RATEABLY OCCUPIED 


London County Council v. Wilkins (Valuation Officer) 


Lord Kilmuir, L.C., Earl Jowitt, Lord Oaksey, Lord Radcliffe 
and Lord Tucker 
11th July, 1956 

Appeal from the Court of Appeal ([1955] 2 O.B. 653; 99 
Son. J. 552). 

Building contractors, having entered into a contract with the 
appellant council to build a school on a site owned by the council, 
erected on the site for the purpose of carrying out the contract 
various temporary structures used for offices, stores and a 
canteen. The site had been handed over to the contractors, but 
the council retained certain specific rights of access. Two of 
the structures had corrugated iron sides and roofs and others 
were wooden sectional buildings with wooden roofs and wooden 
floors on sleepers. None had any fixing to the ground other 
than its own weight. They remained on the site about eighteen 
months and were then dismantled. The local rating authorities 
made a proposal, which was accepted by the local valuation 
court, to add these structures to the valuation list as rateable 
hereditaments. The decision having been affirmed by the Lands 
Tribunal and the Court of Appeal, the appellant appealed to the 
House of Lords. 


Lorp Kiimurr, L.C., said that counsel for the appellants 
submitted that the sheds were brought on to and used on a 
building site which was not rated, just like any other part of the 
builders’ equipment ; that, although only one shed was moved 
to another part of the site, any of them might have been moved 
according to the needs of the building operations and that, 
therefore, there was neither the intention to create, nor the de 
facto creation of, a hereditament which by statutory definition 
meant “‘ any lands, tenements, hereditaments or property which 
are or may become liable to any rate.’’ It must not, however, 
be forgotten that, by virtue of the Lands Tribunal Act, 1949, a 
decision of the tribunal was final, but a person aggrieved by such 
a decision, as being erroneous in point of law, was entitled to 
require the tribunal to state a case for the decision of the Court 
of Appeal. It was particularly important in these days, when 
juries in c.vil matters were seldom seen, that reserved fields of 
fact should be inviolate and that appellate courts should not by 
the intrusion of their factual opinions make more difficult the 
correct decision on particular circumstances. Counsel for the 
appellants went on to submit (i) that there was no evidence that 
the structures had lost their chattel character, and (ii) that the 
tribunal and the Court of Appeal had ignored an essential factor 
in the creation of a hereditament, viz., the intention of the person 
who put the structures on the site. For the respondent, it was 
submitted that chattel character was not enough as a test of 
rateability. His lordship agreed that, even if the court was 
satisfied that there was no evidence that the structures had 
ceased to be chattels, there remained the question whether they 
were enjoyed with the land on which they rested. However, 
it was implicit in the argument for the appellants that the 
structures were so obviously ancillary and subsidiary to the 
building operations that there was no such enjoyment. From 
this aspect counsel for the appellants pressed the intention of the 
contractors, relying on a statement in Holland v. Hodgson (1872), 
L.R. 7 C.P. 328, 339: ‘‘ Where an article is affixed by the owner 
of the fee, though only affixed by bolts and screws, it is to be 
considered as part of the land, at all events where the object of 
setting up the articles is to enhance the value of the premises to 
which it is annexed for the purpose to which these premises are 
applied.” In that case the subject-matter was different, but 
if his lordship had been satisfied that the intention of the 
contractors had been ignored in the present case, he would have 
been prepared to say that the tribunal had misdirected itself in 
law. In Woodward v. Brading & Blundell, Ltd. (1951), 44 
R. & 1.T. 758, evidence was adduced that the huts in that case 
were dealt with as stock and loose plant in the accounts of the 
builders concerned. The tribunal were unable to find any 
distinction between that case and the present case. The builders’ 
intention must have been fully considered in that case. The 
proper inference was that the tribunal assumed that the builders 
in the present case in their accounts dealt with the huts in 
substantially the same way; if that was so, they must (though 
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they had not expressly so stated) have considered the question 
of the builders’ own intention. It must then be considered 
whether the tribunal misdirected themselves as to the importance 
of intention, but intention was no more than a factor and its 
importance was not overriding. The question was one of fact 
and there were no grounds for saying that the tribunal had 
misdirected themselves or for disturbing their decision. The 
appeal must be dismissed. 

The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES: Rowe, Q.C., and Squibb, Q.C. (J. G. Barr) ; 
Lyell, Q.C., and Patrick Browne (Solicitor of Inland Revenue). 
[3 W.L.R. 505 


[Reported by F. Cowper, Esq., Barrister-at-Law 


Chancery Division 


PROFITS TAX: WINDING UP DISTRIBUTION : 
SURPLUS ASSETS 


Inland Revenue Commissioners v. Pollock & Peel, Ltd. 
(in Liquidation) 
Upjohn, J. 14th June, 1956 

Appeal from the Special Commissioners for Income Tax. 

In 1952, an engineering company with an issued capital 
of £30,060 went into voluntary liquidation for the purpose of 
reconstruction, and its assets were transferred to a new company. 
After the transfer and after the liquidator had paid all debts 
and liabilities of the company, including costs of winding it up, 
and the shares had been distributed in the new company, there 
remained cash belonging to the company, amounting to £15,030. 
As a final step in the liquidation proceedings, the liquidator 
distributed this sum to two shareholders, they being the only 
members of the company. The Crown claimed that this sum 
was a ‘gross relevant distribution’’ in respect of the last 
chargeable accounting period in which the trade or business of 
the company was carried on, within the meaning of s. 35 (1) of 
the Finance Act, 1947, having regard to the terms of s. 31 (1) of 
the Finance Act, 1951. The special commissioners decided against 
this contention. The Crown appealed. 

Upjoun, J., in a reserved judgment, said that the Crown's 
first contention was that s. 31 of the Act of 1951 was super- 
imposed on s. 35 of the Act of 1947 and that reading them together 
it was plain that the legislation intended to bring this return of 
capital into the ambit of a “ gross relevant distribution.’’ The 
first question was whether this distribution by the liquidator 
could properly be described as a repayment or return of share 
capital. In his (his lordship’s) judgment it could not be properly 
so described ; all that the liquidator was doing was to distribute 
the assets or property of the company among the shareholders, 
after discharging its liabilities and the costs of liquidation, and 
it was distributed as capital irrespective.pf its source. There 
might be cases where a liquidator made a return of share capital 
to shareholders in the course of liquidation; he might have 
to do so before he made the distribution of assets among the 
shareholders to adjust their rights inter se to bring them to 
equality, as for example, when some shares were partly paid 
and others were fully paid. Another example where a liquidator 
makes a return of capital was when the memorandum of associa- 
tion or terms of issue entitle one class of share capital to a return 
of capital in priority to some other class. In those cases the 
liquidator might truly be said to be making pro tanto a return 
of share capital; but that was not this case, no adjustment 
among the shareholders was required and all the liquidator 
was doing was to distribute the assets of the company; he 
was not making a repayment or return of share capital at all. 
The Crown’s second point arose on s. 35 of the Act of 1947, 
without reference to s. 31. The argument was that the liqui- 
dator must find out whether the £15,030 which he distributed 
was capital or income or partly one or the other, and he had not 
done this. Apart from the practical difficulty in the way of this 
dissection, there was nothing in s. 35 which compelled the 
liquidator either to perform this operation or permit it to be 
performed on the assets he had got in. The liquidator was 
utterly indifferent as to what was income and what was capital. 
He got in the property; he discharged the liabilities out of any 
assets in hand as might be most convenient. He might dis 
charge trade creditors out of the proceeds of sale of a factory 
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or a loan creditor out of stock-in-trade, it mattered not; he 
was left with a net surplus representing the property of the 
company. His sole duty was to distribute that property and he 
distributed it as capital and capital it remained for the purposes 
35 (1) (c) unless it exceeded the total provided in the 
Appeal dismissed. 


of s. 
concluding words of the subsection. 

APPEARANCES: Sir leeginald Manningham-Buller, O.C., A.-G., 
Sir Reginald Hills and E. Blanshard Stamp (Solicitor of Inland 
Revenue); Roy Borneman, Q.C., and Hilary Magnus (Frank 
Simmonds, Parker & Hammond, for Percy Holt & Nowers, 


Croydon). 
[1 W.L.R. 951 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law 


INCOME TAX: EXPENSES OF APPLICATION FOR 
EXTENSION OF PUBLIC CARRIER’S LICENCE 
Pyrah (Inspector of Taxes) v. Annis & Co., Ltd. 

Vaisey, J. 15th June, 1956 

Appeal from the General Commissioners for the purposes of 
the Income Tax Acts. 

At the outbreak of war in 1939, the respondent company held a 
public carrier’s licence (as defined in s. 2 of the Road and Kail 
Traffic Act, 1933, and therein described as an ‘‘ A’”’ licence) 
for seven rigid tipper vehicles. After the war began, “ A” 
licences were replaced by “ A Defence Permits,’ and the company 
duly obtained such a permit for the seven rigid tipper vehicles. 
This permit was varied from time to time during the course of the 
war in consequence of applications by the company when the 
company was authorised to use a number of articulated vehicles. 
In 1948, ‘“‘ A” licences were restored and by 1952 the company had 
obtained an ‘‘ A” licence for four articulated vehicles. In an 
endeavour to bring the number of articulated vehicles authorised 
by its ‘‘ A” licence up to seven, the company in 1952 incurred 
expenses of £1,272 in applying to the appropriate authorities to 
vary its licence by the inclusion of a further three articulated 
vehicles. The company claimed that these expenses might 
properly be deducted from its trading profits for the purpose of 
computing its liability to income tax under case 1 of Sched. D. 
The general commissioners upheld the company’s claim and from 
their decision the inspector of taxes appealed. 

VaISEY, J., said that, quite apart from the authorities, the 
matter must turn on ordinary principles. If a man buys and 
sells stocks and shares and that is his business, then any profits 
which he makes in the conduct of that business are brought in 
as income profits in the computation of his income and any losses 
are brought in as part of his losses in carrying on that business. 
If, on the other hand, his purchasing or selling of stocks and 
shares is something which cannot be treated as the carrying 
on of a trade, then the profit or loss which he makes in buying 
an investment is not part of his profits or losses in carrying on 
any business. Here the purpose for which the sum of £1,272 
was expended, in an attempt to make the fleet of lorries owned 
by this company more useful as income-winning assets, was 
not part of the carrying on of the business at all. It was an 
expenditure which was designed to improve the capital position 
of the company, and this unsuccessful attempt was a matter which 
was properly attributable in the accounts to capital and not to 
income. Appeal allowed. 

APPEARANCES: Cyril King, Q.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue) ; William Lindsay (Stanley Wise and 


ce,), 
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STAMP DUTY: CONVEYANCE OR TRANSFER OF 
BENEFICIAL INTEREST FROM ONE COMPANY TO 
ANOTHER 
Escoigne Properties, Ltd. v. Inland Revenue Commissioners 
Vaisey, J. 28th June, 1956 

Case stated by Inland Revenue Commissioners under s. 13 of 
the Stamp Act, 1891. 

In 1950, C entered into an agreement to sell certain properties to 
X Co. in consideration of an allotment of shares in that company. 
The agreement was duly stamped and the shares allotted to C, 
but no conveyance or transfer of the properties to X Co. was 
executed either by C or, after C’s death in 1951, by his executors. 
In 1954, X Co. orally agreed to sell the properties to the appellant 
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company in consideration of an allotment of shares in the appel- 
lant company. In November, 1954, at a time when X Co. 
was the beneficial owner of not less than 90 per cent. of the 
appellant company’s issued share capital, C’s executors, at the 
direction of X Co., executed five instruments conveying or 
transferring the properties to the appellant company, which 
duly allotted the agreed amount of shares to X Co. In due 
course the instruments were presented to the Inland Revenue 
Commissioners for adjudication under s. 12 of the Stamp Act, 
1891. The commissioners were of the opinion that the instru- 
ments were within the definition of ‘‘ Conveyance on sale ”’ in 
s. 54 of the Act and were liable to stamp duty under the heading 
“Conveyance or Transfer on Sale’’ in the First Schedule to that 
Act assessed ad valorem, by virtue of s. 58 of the Act, upon the 
value of the shares allotted by the appellant company to X Co. 
They assessed stamp duty accordingly. The appellant company 
now appealed against this assessment on the ground that the 
instruments were exempted from duty under s. 42 of the Finance 
Act, 1930. 

VaAIsEY, J., said that the effect of the instruments was first 
to convey or transfer to the appellant company the legal estate 
outstanding in C’s executors, and, secondly, to convey or transfer 
the beneficial interest already vested in X Co. to the appellant 
company. It was clear that the instruments came within the 
definition of “‘Conveyance on Sale”’ in s. 54 of the Stamp Act, 
1891, and that the proper stamp duty, by virtue of s. 58 (4), 
to be affixed to these five documents would be calculated by 
reference to the consideration for the respective subsales to the 
appellant company. But as at the time of the execution of the 
instruments X Co. was the beneficial owner of not less than 90 per 
cent. of the issued share capital of the appellant company, the 
instruments were exempted from stamp duty under s. 42 of the 
Finance Act, 1930. Appeal allowed. 


APPEARANCES: John Pennycuick, O.C., and J. P. Warner 
(Nicholson, Graham & Jones); Raymond Jennings, Q.C., and 
FE. B. Stamp (Solicitor of Inland Revenue). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law] 
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Queen’s Bench Division 


CHARTERPARTY: WAR RISKS CLAUSE: “ANY 
OTHER GOVERNMENT”: NON-RECOGNITION BY 
FOREIGN OFFICE 
Luigi Monta of Genoa v. Cechofracht Co., Ltd. 

Sellers, J. 14th June, 1956 

Case stated by an umpire. 

A Czechoslovakian company chartered an Italian shipowner’s 
steamship, ‘‘ Marilu,’’ to load a cargo at ports in North China 
and proceed to ports in Europe. The charterparty incorporated 
the Chamber of Shipping war risks cll. (1) and (2), cl. (2) of which 
provided that: ‘‘ The ship shall have liberty to comply with 
any orders or directions . . . given by the government of the 
nation under whose flag the vessel sails . . . or by any other 
government . . . and if by reason of and in compliance with any 
such orders or directions anything is done or is not done, the 
same shall not be deemed a deviation, and delivery in accordance 
with such orders or directions shall be a fulfilment of the contract 
voyage and the freight shall be payable accordingly.”” The 
charterparty provided that 50 per cent. of all freight was to be 
payable on signing bills of lading and the balance within forty- 
eight hours of the vessel’s arrival at the first discharging port ; 
any dispute under the charterparty was to be referred to arbitra- 
tion in London. On 31st July, 1953, the vessel after duly 
loading the cargo in North China was bound for Singapore, 
sailing under the Italian flag, when, near Ockou Island and some 
80 miles north of Quemoy (both of which islands were then in 
the hands of the Chinese nationalists) she was intercepted by a 
warship flying Chinese nationalist colours and escorted by the 
warship under an armed guard to Keelung, a port in the north 
of Formosa, where her cargo was discharged on the orders of a 
general who said that he came from ‘‘the government of 
Formosa ’’ which had decided to discharge the cargo. On 
25th August, 1953, after the discharge of the cargo the vessel 
was allowed to leave Keelung, and on the instructions of the 
shipowner proceeded to Hong Kong. At no time after the 
interception of the vessel on 31st July until her departure on 
25th August, 1953, had the master any real freedom of choice 
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as to the movements or course of his vessel or the discharge of 
her cargo. At the material time hostilities were taking place, 
both in Korea and in a spasmodic fashion between the (communist) 
government of the Republic of China and those carrying on the 
administration of and in fact governing Formosa, who called 
themselves Chinese nationalists and claimed to be the Government 
of China. In accordance with the charterparty 50 per cent. of 
the freight had been paid shortly after signing bills of lading, 
and the shipowner claimed to be entitled to the other moiety 
of freight. The charterers disputed the claim and the matter 
was referred to an umpire in London. Before the hearing both 
parties communicated with the Foreign Office and there were 
before the umpire communications from the Foreign Office to 
the effect that (i) Her Majesty’s Government had at all material 
times ceased to recognise the former Nationalist Government of 
China as being either the de jure or de facto Government of the 
Republic of China; and (ii) Her Majesty’s Government did not 
recognise that any government was located in Formosa in July 
and August, 1953. The Italian Government at all material 
times recognised those carrying on the administration of and 
in fact governing Formosa as the de jure Government of China. 
The charterers contended, inter alia, that the view of the Foreign 
Office was binding and conclusive and that, therefore, the 
government of Formosa was not a government within the meaning 
of the war risks clause. The umpire found (a) that those carrying 
on the administration of and in fact governing Formosa were a 
government and the master, in complying with the orders given 
to him to proceed to and discharge his cargo at Keelung, was 
complying with the orders of a government, and (b) that since 
neither Formosa nor the Formosans could be truly described as 
a nation that government was not the government of a nation ; 
and he awarded that the shipowner was entitled to the moiety 
of freight claimed. 

SELLERS, J., said that the hostilities taking place were symptoms 
of war and the clause had to be construed and applied. It referred 
to national governments, not to a subservient authority such as 
a municipal or provisional government, and the qualities or 
character required by the body giving the order must include 
the exercise of full executive and legislative powers over an 
established territory. If the umpire’s first finding was right it 
mattered not that the government in question did not embrace 
the whole of the Chinese race, or the whole of China as it claimed 
to do. Thk2 contract was a commercial document in common 
use by traders of many nationalities; it was described as a 
“uniform general charter,” apparently prepared, issued and 
recommended by the Documentary Committee of the Baltic 
and White Sea Conference and adopted by the Documentary 
Committee of the Chamber of Shipping of the United Kingdom. 
One of the parties to the charterparty was an Italian and the 
other a Czechoslovakian company. As a matter of construction 
of the charterparty as an ordinary trading or commercial document 
there seemed to him (his lordship) to be no ground for saying 
that the authority giving the orders or directions had to be a 
government recognised as such by Her Majesty’s Government 
here. It did not say so, and there were no circumstances which 
required such a construction or which gave rise to any implication 
to that effect. Was there, then, a rule of law which restricted 
the evidence to be considered to that provided by the Foreign 
Office and which precluded the tribunal of fact from finding 
that there was a government in Formosa on all the evidence 
which had been adduced? It was argued on behalf of the 
charterers that the umpire erred in not treating the Foreign Office 
statement as final and conclusive. In his lordship’s judgment, 
the authorities did not establish the proposition contended 
for and did not require the umpire to disregard any of the evidence 
put before him as to whether or not there was a government 
in Formosa. It seemed to him (his lordship) to be a very 
different question from a sovereign seeking immunity from the 
jurisdiction of our courts. Apparently the government situated 
and functioning in Formosa was at one time recognised by this 
country and it did not follow that because recognition had ceased 
the government once recognised had in any way altered its 
activities or lost such power and authority as it had been exercising, 
nor would it seem to him that recognition or non-recognition 
would affect the risk of a vessel being accosted on her voyage. 
He would hold that the umpire was entitled to approach the 
question in the same manner as Goddard, J., did in Kawasaki 
Kisen Kabushiki Kaisha of Kobe v. Bantham Steamship Co., Lid. 
(No. 2) [1939] 2 K.B. 544, 547, approved by the Court of Appeal, 
where it was held that the question whether, on the true 
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construction of a charterparty, war had broken out involving Japan 
was not conclusively determined by the view of His Majesty’s 
Government. Goddard, J., did not think that the parties in a case 
of that sort were going into the niceties of international law, and, 
might he (his lordship) add, as applicable to the present case, 
or into the niceties of diplomacy. For those reasons his lordship 
held that the shipowners were entitled to receive the sum claimed 
and provisionally awarded by the umpire. Award upheld. 


APPEARANCES: T. G. Roche, Q.C., and Peter Bristow (Stokes 
and Mitcalfe) ; Ashton Roskill, Q.C., and Basil Eckersley (Constant 
and Constant). 

[Reported by Miss J. F. Lams, Barrister-at-Law] [3 W.L.R. 480 
ROAD TRAFFIC: SPEED LIMIT: GOODS VEHICLE 
NOT CARRYING GOODS 
Bryson v. Rogers 
Lord Goddard, C.J., Ormerod and Donovan, JJ. 27th June, 1956 
Case stated by Kent justices. 


The defendant was driving an Austin pick-up van, in respect 
of which a farmer’s F licence was held, at more than thirty miles 
per hour on an unrestricted road. At the time no goods were 
being carried in the vehicle. On a charge under s. 10 (1) of the 
Road Traffic Act, 1930, as amended, with exceeding the speed 
limit for goods vehicles, the justices, applying Blenkin v. Bell 
[1952] 2 Q.B. 620 and Woolley v. Moore [1953] 1 Q.B. 43, dismissed 
the information. 

Lorp GopparpD, C.J., said that in July, 1955, the Minister 
made the Motor Vehicles (Variation of Speed Limit) Regulations, 
1955, which left the decision in Blenkin v. Bell untouched, but 
brought ,within the scope of the thirty-mile-an-hour limit the 
tradesman’s delivery van, which was the vehicle in question in 
Woolley v. Moore. The regulations provided that, if a goods 
vehicle was not a dual-purpose vehicle as defined, then the 
thirty-mile-an-hour limit would apply whether it was carrying 
goods or not. In the present case, the justices found that the 
vehicle was not a dual-purpose vehicle because they found that 
it was not fitted with a rigid roof. Therefore, the justices came 
to a wrong determination in thinking that the two cases referred 
to applied to the present case and that an offence had not been 
committed. It was obvious that the vehicle, on its description, 
was a goods vehicle to which the speed limit applied. 


ORMEROD and Donovan, JJ., agreed. Appeal allowed. 


APPEARANCES : Edward Gardner (Sharpe, Pritchard & Co.) 
[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 495 


Probate, Divorce and Admiralty Division 


SHIPPING : ‘COLLISION : CONSEQUENTIAL 
DAMAGE : DAMAGED VESSEL’S. REFUSAL OF TOW 
BY OTHER VESSEL: BURDEN OF PROOF 
Temple Bar (Owners) v. Guildford (Owners). The Guildford 
Lord Merriman, P. 27th June, 1956 

Action. 

The plaintiffs’ vessel, the Temple Bar, was in collision with the 
defendants’ vessel, the Guildford, in fog off Whitby. The 
defendants’ vessel, laden with a cargo of coal, was severely holed. 
After the collision the master of the plaintiffs’ vessel, a large 
heavily laden single screw steamship, offered to tow the defendants’ 
vessel, but the master of the defendants’ vessel refused this offer, 
preferring to await the arrival of tug assistance for which he had 
already sent. The cargo on the defendants’ vessel jammed in the 
hole caused by the collision and checked the inflow of water. Five 
hours after the collision, the Guildford was taken in tow by a 
tug with a view to beaching her in Tees Bay. After about two 
hours’ towage the coal started to dislodge and five hours later 
the Guildford sank, in a position about one mile distant from a 
place where she could have been beached in safety, and was 
subsequently abandoned as a total loss. Liability was apportioned 
in the proportions of one-quarter to the plaintiffs’ vessel and 
three-quarters to the defendants’. The question was whether the 
loss of the Guildford was recoverable as a consequence of the 
collision. 

Lorp MERRIMAN, P., who sat with two nautical assessors, 
said that in his opinion the Oropesa [1943] P. 32, amongst other 
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cases, Clearly established that the failure of the method actually 
adopted did not show that the decision to adopt that course 
was not reasonable. He agreed with the argument that the 
burden of proof lay on the Guildford, and thus, in his opinion, 
the question for decision was whether it was established that 
it was reasonable for the Guildford to refuse the offer of towage 
by the Temple Bar, and not whether the Temple Bar had proved 
that it was unreasonable for the Guildford to refuse. That 
reasonableness or unreasonableness of the refusal was the test 
was settled by the judgment of the Court of Appeal in the Oropesa 
[1943] P. 32. Lord Wright said, zbid., at p. 36: ‘‘ Certain well- 
known formulae are invoked, such as that the chain of causation 
was broken and that there was a novus actus interveniens. These 
phrases ... only mean that there was not such a direct relationship 
between the act of negligence and the injury that one can be 
treated as flowing directly from the other.” Scott, L.J., said, 
ibid., at p. 41, that he was satisfied that the action taken by the 
master to save the life of those for whom he was responsible was 
reasonable, and that therefore there was no break in the chain 
of causation. The word “ therefore ’’ was the important word. 


IN WESTMINSTER 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read First Time :— 
Finance (No. 2) Bill [H.C.| [17th July. 
Sanitary Inspectors (Change of Designation) Bill [H.C.] 
{19th July. 
Read Second Time :— 
Coal Industry Bill [H.C.} [18th July. 
Read Third Time :— 
Millport Piers (Amendment) Order Confirmation Bill [H.C.} 
[19th July. 
In Committee :— 


Marriage (Scotland) Bill [H.C.} (19th July. 
Valuation and Rating (Scotland) Bill [H.C.} [18th July. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read Second Time :— 


Crown Estate Bill [H.C.] 
Hill Farming Bill [H.C.} 


{20th July. 
(20th July. 


Read Third Time :— 
Department of Scientific and Industrial Research Bill 
[H.L.]} [16th July. 
Huddersfield Corporation Bill [H.L.] [16th July. 


B. QUESTIONS 
INDUSTRIAL LIFE ASSURANCE (FREE POoLicy VALUES) 

Asked whether he was aware that the free policy value as 
shown on industrial life assurance polices was open to mis- 
construction ; and whether he would take steps to ensure that 
it appeared on the face of such policies that this value in no 
way represented a surrender value at any particular date, but 
only a sum which, under certain circumstances, was payable at 
death in lieu of the value of the policy, Mr. H. Brooke said 
that he had no reason to think that such misunderstanding was 
at all common. {19th July. 


DEFERMENT FROM MILITARY SERVICE (LEGAL REPRESENTATION) 
Asked if he would take steps to make it permissible for 
applicants for deferment from military service to have legal 
representation before hardship tribunals, Mr. Iain MAcLEOoD 
said that the existing rules had worked well for many years and 
he could see no justification for altering them. [19th July. 
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In his opinion those passages were directly in point here. The 
Guildford was asserting that her refusal of the towage was the 
reasonable conduct of those who had sustained the damage 
and were seeking to save further loss. The advice he (his lordship) 
had received was that in the difficult conditions created by the 
darkness and the fog towage of a ship the size of the Guildford 
by a ship as large and as heavily laden as the Temple Bar should 
only be attempted as a last resort if no other method of towage 
was available. In his opinion the master’s decision to await 
the tug was a reasonable and seamanlike decision. That being 
his conclusion the question of the onus of proof need not be 
further considered and accordingly he would hold that the 
Guildford was entitled to recover her proportion of the con- 
sequential damages. Judgment for the plaintiffs for three- 
quarters of their claim and judgment for the defendants for 
one-quarter of their counter-claim. 

APPEARANCES: K. S. Carpmael, Q.C., and P. T. Bucknill 
(Hill, Dickinson & Co.) ; Waldo Porges, Q.C., and Derek H. Hene 
(Botterell & Roche). 


(Reported by Mrs. IreEng G. R. Moses, Barrister-at-Law] [3 W.L.R. 474 


AND WHITEHALL 


STATUTORY INSTRUMENTS 


Coal Industry Nationalisation (Interim Income) (Rates of 
Interest) (No. 2) Order, 1956. (S.I. 1956 No. 1080.) 

Conveyance by Rail of Government Explosives and Explosives 
of Visiting Forces Regulations, 1956. (S.I. 1956 No. 1049.) 
1s. 5d. 

Conveyance by Road of Government Explosives and Explosives 
of Visiting Forces Regulations, 1956. (S.I. 1956 No. 1050.) 
1s. 5d. 

Conveyance in Harbours of Government Explosives and 
Explosives of Visiting Forces Regulations, 1956. (S.I. 1956 
No. 1048.) 1s. 5d. 

Crowborough Water Order, 1956. (S.I. 1956 No. 1095.) 5d. 

East of Birmingham—Birkenhead Trunk Road (Wolver- 
hampton and Tettenhall By-Pass) (Revocation) Order, 1956. 
(S.I. 1956 No. 1073.) 

Family Allowances and National Insurance Act, 1956 
(Commencement) Order, 1956. (S.I. 1956 No. 1072 (C. 7).) 
5d. 

Increase of Pensions (Extension) Regulations, 1956. (S.I. 1956 
No. 1105.) 5d. 

Land Registration Fee Order, 1956. 
(L.11).) 

As to this order, see p. 536, ante. 

London—Aylesbury—Warwick—Birmingham Trunk Road 
(Waddesdon By-Pass) Order, 1956. (S.I. 1956 No. 1074.) 
5d. 

London Traffic (Miscellaneous Provisions) (Amendment) (No. 2) 
Regulations, 1956. (S.I. 1956 No. 1063.) 5d. 

National Health Service (Executive Councils) Amendment 
Regulations, 1956. (S.I. 1956 No. 1075.) 5d. 

National Health Service (General Medical and Pharmaceutical 
Services) Amendment Regulations, 1956. (S.I. 1956 
No. 1076.) 6d. 

National Health Service (Service Committees and Tribunal) 
Regulations, 1956. (S.I. 1956 No. 1077.) 1s. 8d. 

National Health Service (Supplementary Ophthalmic Services) 
Regulations, 1956. (S.I. 1956 No. 1078.) 1s. 5d. 

National Insurance Act, 1956 (Commencement) Order, 1950. 
(S.I. 1956 No. 1071 (C. 6).) 

Personal Injuries (Civilians) 
(S.I. 1956 No. 1070.) 5d. 

Stopping up of Highways (Buckinghamshire) (No. 9) Order, 
1956. (S.I. 1956 No. 1054.) 5d. 

Stopping up of Highways (Essex) (No. 22) Order, 1956. 
No. 1081.) 5d. 


(S.I. 1956 No. 1060 


(Amendment) Scheme, 1956. 


(S.I. 1956 


aT 


eee 





un 


de 


Te 


OT a 





Journal " 


The Solicitors 
Saturday, July 28, 1956 


Stopping up of Highways-(Hastings) (No. 1) Order, 1956. (S.1. 1956 


No. 1055.) 5d. 

Stopping up of Highways (London) (No. 22) Order, 19506. 
(S.1. 1956 No. 1064.) 5d. 

Stopping up of Highways (London) (No. 24) Order, 1956. 
(S.1. 1956 No. 1082.) 5d. 

Stopping up of Highways (Middlesex) (No. 6) Order, 1956. 
(S.I. 1956 No. 1056.) 5d. 


Stopping 
1956. 


up of Highways (Northamptonshire) (No. 6) Order, 
(S.I. 1956 No. 1057.) 5d. 


NOTES AND 


Personal Notes 


Miss Vivienne Constance Thain, solicitor, of Halifax, was 
married on 17th July at Bradford to Mr. John Alfred Ainley 
Lodge, of Baildon. 


Miscellaneous 
DEVELOPMENT PLANS 
(See also p. 501, ante) 
PLAN PEAK PARK 


DEVELOPMENT FOR 


The above development plan was on 9th July, 1956, submitted 
to the Minister of Housing and Local Government for approval. 
The plan relates to land situate within the Peak District 
National Park as defined by the Peak District National Park 
(Designation) Confirmation Order, 1951, and comprises land 
within the districts mentioned in para. 4 below. 
\ certified copy of the plan as submitted for approval has 
been deposited for public inspection at the following addresses :— 
Peak Park Planning Board Offices, Aldern House, Baslow 
ktoad, Bakewell. 
County Offices, St. Mary’s Gate, Derby. 

Certified copies or extracts of the plan so far as it relates to the 
under-mentioned districts or parts of districts have also been 
deposited for public inspection at the places mentioned below :— 

Cheshire County Council, St. John’s House, Chester. 
Sheffield Borough Council, Town Hall, Sheffield, 1. 
Staffordshire County Council, County Buildings, Stafford. 
West Riding of Yorkshire County Council, County Hall, 

Wakefield. 

Ashbourne 
Ashbourne. 

Bakewell Rural District Council, Council Offices, Bath Street, 
Bakewell. 


Rural District Council, Compton Offices, 


Bakewell Urban District Council, Town Hall, Bakewell. 

Cheadle Rural District Council, Council Offices, Leek Road, 
Cheadle, Staffordshire. 

Chapel-en-le-Frith Rural District Council, Council Offices, 
Hayfield Road, Chapel-en-le-Frith. 

Chesterfield Rural District Council, Rural Council House, 
Saltergate, Chesterfield. 

Colne Valley Urban District Council, Town Hall, Slaithwaite, 
near Huddersfield. 

Holmfirth Urban District Council, Council Offices, Holmfirth, 
Yorkshire. 

Leek Rural 
Staffordshire. 

Macclesfield Rural District Council, Council Offices, King 
Edward Street, Macclesfield, Cheshire. 

Matlock Urban District Council, Town Hall, Matlock. 

Meltham Urban District Council, Town Hall, Meltham, near 
Huddersfield. 


District Council, 6 MJussell Street, Leek, 
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Stopping up of Highways (Staffordshire) (No. 5) Order, 1956. 


(S.I. 1956 No. 1058.) 5d. 

Trustee Savings Bank (Amendment) Regulations, 1956. 
(S.I. 1956 No. 1006.) 5d. 

Victoria Tower Gardens LKegulations, 1956. (S.1. 1956 


No. 1038.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


NEWS 


New Mills Urban District Council, Town Hall, New 
near Stockport. 


Mills, 


Penistone Rural District Council, Council Offices, Thurlstonce, 
Sheffield. 


Saddleworth Urban District Council, Council Offices, 
St. Chads, Uppermill, near Oldham. 
Stocksbridge Urban District Council, Town Hall, 


Stocksbridge, Sheffield. 

Tintwistle Rural District Council, ‘‘ IKnarrside,’’ Tintwistle, 
Hadfield, Manchester. 

Whaley Bridge Urban District 
Whaley Bridge, near Stockport. 


Council, Council Ottices, 


Wortley Rural District Council, Council Ottices, Grenoside, 

Sheffield. 

Any objection or representation with reference to the plan 
may be sent in writing to the secretary, Ministry of Housing 
and Local Government, Whitehall, London, $S.W.1, before 
15th September, 1956, and any such objection or representation 
should state the grounds on which it is made. 

Persons making an objection or representation may register 
their names and with the Clerk of the and 
will then be entitled to receive notice of the approval of the plan. 


addresses Board 


LoROUGH O 


DEVELOPMENT VLAN FOR THE COUNTY 
SOUTH SHIELDS 


Proposals for alterations or additions to the above development 
plan were on 12th July, 1950, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate in the High Shields area within the Gounty Borough of 
South Shields. 

A certified copy of the proposals, as submitted, has been 
deposited for public inspection at the Town Clerk’s Office, Town 
Hall, South Shields. 


The copy of the proposal so deposited, together with a copy 
of the plan, are available for inspection, free of charge, by all 
persons interested at the place mentioned above between thi 
hours of 9 a.m. and 5.15 p.m. on weekdays, and 9 a.m. and 
12 noon on Saturdays. 

Any objection or representation with reference to the proposals 
may be sent in writing to the secretary, Ministry of Housing 
and Local Government, Whitehall, London, S.W.1, before 
Ist September, 1956, and any such objection or representation 
should state the grounds on which it is made. Persons making 
an objection or representation may register their names and 
addresses with the South Shields County Borough Council and 
will then be entitled to receive notice of any amendment of thi 
plan made as a result of the proposals. 


Rating and Valuation 
Westminster, 


London, on 


The 74th Annual Conference of the 
Association, Livingstone House, 42 Broadway, 
S.W.1, will be held at the Royal Vestival Hall, 
18th and 19th October. The chairman will be Sir Arthur Comyns 


Carr, Q.C. 
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NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given at pp. 115 
and 325, ante : 
Drarr Maps AND STATEMENTS 


Last date for 
receipt ot 
representations 
or objections 


Surveying Districts covered Date of notice 


Authority 


3rd November, 
1956 


Wallingford 
Wantage Urban 
District; Abingdon, 
Faringdon, Wallingford, 
Wantage Rural Districts 


Abingdon, 25th June, 1956 


Borough 


Lerkshire County 
Council 


17th May, 1956 | 30th September, 


1956 


Bodmin sjorough ; Dude - 
Stratton Urban District 


Cornwall Counts 

Council 
Hove, Lewes Boroughs; Chailey | 6th July, 1956 7th August, 1056 

Kural District : modifica 

tions to draft map and state 

ment of 2nd September, 1953 


Last Sussex 
County Cour 


17th November, 
1956 


Halifax County Halitax County Borough Sth July, 1956 


Borough Couns 

Hastings County Borough: modi- | L8th June, 1956 | 27th July, 1956 
ications to draft map and | 

tatement of Lith May, 1953 


Hastings County 


Borough Coun 


Lincoln County Grantham Borough; North, sth May, 1956) 15th June, 1956 
Couneil, Part South least and West 
ot Kesteven KKesteven Rural Districts : 

modifications to draft map: 

and statements of 27th May, 

fth September, 1953; Oth 


March, 1954 


s0th October, 
1956 


Louth Borough Sth June, 1956 
Alford, Mablethorpe and 
Sutton Urban Districts 


Louth Rural District 


Lincoln County Cleethorpes, 
Counc, Part 


of Lindsey 


{0th October, 
1956 


Part of Searborough Borough ; 
Kedear, Lhornaby-on- Tee 
boroughs; ston, 
Guisborough, Loftus, Malton, 
Northallerton, Pickering, 
Saltburn and Marske-by-the 
Sea, Sealby, Skelton and 
rotton and Whitby Urban 
Districts; Croft, Easingwold, 
laxton, Helmsley, hirby 
moorside, Malton, 
Northallerton, Pickering, 
Scarborough, Stokesley, | 
lhirsk, Wath, Whitby Rural 
Districts 


North Riding 
County Council 


Borough; Ellesmere | 27th June, 1956 30th July, 1956 
Urban District; Ellesmere, 

Oswestry Kural Districts 

modifications to draft map | 

and statement of 24th 


December, 1954 


Salop Count Oswestry 


Council 


Stockport County Borough : 29th June, 1956 
modifications to draft map 
and statement of 7th March, 


1955 


Stockport County 
Borough Council 


Calne, Chippenham Boroughs; | Usth May, 1956 | 26th July, 1956 
Calne and Chippenham Kural 

District: modifications — to | 

draft map and statement of 


24th July, 1953 


Wiltshire County 
Council 


6th September, 
1956 


Marlborough Borough; Marl 2nd July, 1956 
borough and Ramsbury Rural 
District; Burbage Parish im 
Pewsey Rural District : modi 
fications to draft maps and 
statements of 12th December, 
1952 and 24th July, 1953 

Kidderminster Borough : modi 22nd June, 1956 | 30th July, 1956 

fications to draft map and 

statement of 13th April, 1953 


Worcestershire 
County Council 


DEFINITIVE MAPS AND STATEMENTS 


Last date for 
applications 
to the 
High Court 


Surveying Districts covered Date of notice 


Authority 


Administrative County of Sth June, 1956 19th July, 1956 


Durham 


Durham County 
Council 
27th June, 1956 7th August, 1956 


Lineoln County Area of the Council 


Council, Parts 


of Holland 


“* The Solicitors’ Journal 
Saturday, July 28, 1956 


PROVISIONAL MAps AND STATEMENTS 


Last date for 


Districts covered Date of notice | applications 
| 
| 
- 


Surveying 
Authority to Quarter 


Sessions 


Aylesbury, Buckingham | 27th June, 1956 | 24th July, 1956 
Boroughs; Bletchley, 
Linslade, Newport Pagnell, 
Wolverton Urban Districts; | 
Aylesbury, Buckingham, 
Newport Pagnell, Wing, 
Winslow Rural Districts 


Bucks County 
Council 


isth July, 1956 


2ist June, 1956 


Dewsbury County | Dewsbury County Borough 20th June, 1956 | 17th July, 1956 


Borough Council 
Seaford Urban District; Hail 19th July, 1956 
sham Rural District 


Last Sussex 22nd June, 1956 | 
County Council 1 
27th June, 1956 
27th June, 1956 


24th July, 1956 
24th July, 1956 


Kettering Kural District 


Northampton 
Kettering Borough 


County Council 


22nd May, 1956 |} 
22nd May, 1956 

22nd May, 1956 | 
22nd May, 1956 | 


18th June, 1956 
18th June, 1956 
Isth June, 1956 
Isth June, 1956 


Oundle Urban District 

Kaunds Urban District 

Corby Urban District 

Burton Latimer Urban District 


SOCIETIES 


At the monthly meeting of the board of directors of the 
SoLiciIroRsS’ BENEVOLENT AssociIATION held on 4th July, the 
chairman referred to the loss the association had suffered by the 
death of Mr. Gerald Addison, who had held the offices of chairman 
and honorary treasurer and who had been a director since 1937 
and a member since 1911. Fourty-four solicitors were admitted 
as members of the association, bringing the total membership up 
to 8,083. Forty-three applications for relief were considered, and 
grants totalling £4,946 were made, £245 of which was in respect 
of “ special” grants for holidays, clothing, etc. 

All solicitors on the Roll for England and Wales are eligible 
to apply for membership, and application forms and_ general 
information leaflets will gladly be supplied on request to the 
association’s offices, Clifford’s Inn, Fleet Street, London, E.C.4. 
The minimum annual subscription is £1 1s. and a single payment 
of £10 10s. constitutes life membership of the Association. 





ARTICLES APPEARING IN VOL. 


7th to 25th July, 1956 


PRINCIPAL 


For articles up to and including 30th June, see Interim Index 


PAGE 
560 
517 
558 

198 


500 
539 


“ Advancement and Estate Duty (Conveyancer’s Diary) 
Bureaucracy on the Defenskve 
Charity Collections 
Court of Protection 
Evidence of Dangerous Driving 

Extras ”’ in Building Contracts 5 ‘ ; 
1954: Effect of Certificate (Landlord and Tenant Notebook) — 503 
497 
506 
559 


Housing Repairs, etc., Act, 


IHegality of Purpose in Contract 
“In London Town ” ¥ 


Neglect to Maintain ‘ , 
Privities (Landlord and Tenant Notebook) ‘ si a aa 562 


Rateability of Parts of a Building (Landlord and Tenant Notebook) 542 


School Sites Act, 1841 (Conveyancer’s Diary) Sl 
502 


Second Mortgagee’s Remedies (Conveyancer’s Diary) 5 
Small Lotteries and Gaming Act, 1956 = . F oe i ae 538 
Solicitors (Amendment) Act, 1956 va ie ‘ 537, 557 
) ‘ ¥ ms es oe i. wae 


Variation (Landlord and Tenant Notebook 6 
26 me 515 


Vote of Confidence 
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